Message

From: Schmidt, Lorie [Schmidt.Lorie@epa.gov]
Sent: 4/21/2017 8:28:00 PM
To: Schwab, Justin [schwab.justin@epa.gov]; Dunham, Sarah [Dunham.Sarah@epa.gov]
CC: Zenick, Elliott [Zenick.Elliott@epa.gov]; Skinner-Thompson, Jonathan [Skinner-Thompson.Jonathan@epa.gov]; Page,
Steve [Page.Steve@epa.gov]; Tsirigotis, Peter [Tsirigotis.Peter@epa.gov]
Subject: .
Attorney Client / Ex. 5
Thanks.
You, too!

Lorie Schmidt

Associate General Counsel, Air and Radiation
Office of General Counsel

US Environmental Protection Agency
(202)564-1681

From: Schwab, Justin

Sent: Friday, April 21, 2017 4:28 PM

To: Schmidt, Lorie <Schmidt.Lorie@epa.gov>; Dunham, Sarah <Dunham.Sarah@epa.gov>

Cc: Zenick, Elliott <Zenick.Elliott@epa.gov>; Skinner-Thompson, Jonathan <Skinner-Thompson.Jonathan@epa.gov>;
Page, Steve <Page.Steve@epa.gov>; Tsirigotis, Peter <Tsirigotis.Peter@epa.gov>

Subject: RE: CPP proposed repeal

I will handle hard copies for me and Ryan. Thanks everyone, have a good weekend!!!

From: Schmidt, Lorie

Sent: Friday, April 21, 2017 4:27 PM

To: Schwab, Justin <schwab justin@®ena.gov>; Dunham, Sarah <Cunham. Sarah@epa.gov>

Cc: Zenick, Elliott <Zeniclk Ellioti@epa.gov>; Skinner-Thompson, Jonathan <Skinner-Thompson. Jonatharn@epa.cov>;
Page, Steve <Page Steveiena cov>; Tsirigotis, Peter <Tsirigotis Peter@ena.oov>

Subject:; Attorney Client/ Ex. 5 |

Attorney Client/ Ex. §

Justin —would you like me to get hard copy to you or Ryan?

Lorie
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Message

From: Bowman, Liz [Bowman.Liz@epa.gov]

Sent: 4/25/2017 11:55:50 PM

To: Schwab, Justin [schwab.justin@epa.gov]; Fotouhi, David [fotouhi.david@epa.gov]
CC: Graham, Amy [graham.amy@epa.gov]

Subject: FW: 100 days Talkers

Attachments: 100 Days Template DRAFT.DOCX

100 Days

emplate DRAF ...

Deliberative Process / Ex. 5

From: Graham, Amy

Sent: Tuesday, April 25, 2017 6:56 PM
To: Freire, JP <Freire. JP@epa.gov>

Cc: Bowman, Liz <Bowman.Liz@epa.gov>
Subject: RE: 100 days Talkers

Deliberative Process / Ex. 5

From: Graham, Amy

Sent: Tuesday, April 25, 2017 6:13 PM

To: Freire, JP <Freire IPEepa gov>

Cc: Liz Bowman (Bowman. Liz@epa.gov) <Bowman.liz®eng.gov>
Subject: RE: 100 days Talkers

Liz and | are working on updating the document. Here are the economic stats | pulled from the attached document.
Please double check my math.

Deliberative Process / Ex. 5
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Deliberative Process / Ex. 5

From: Freire, JP

Sent: Tuesday, April 25, 2017 5:58 PM

To: Graham, Amy <graham.amyBepa. gov>
Subject: 100 days Talkers

Need for fox

J.P. Freire

Environmental Protection Agency
Associate Administrator for Public Affairs
Mobile:

Personal Phone / Ex. 6
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Message

From:

on behalf of
Sent:

To:

CC:

Subject:

Attachments:

Hope, Brian [Hope.Brian@epa.gov]

EPAExecSec [EPAExecSec@epa.gov]

4/4/2017 8:23:38 PM

Jackson, Ryan [jackson.ryan@epa.gov]; Flynn, Mike [Flynn.Mike@epa.gov]; Brown, Byron [brown.byron@epa.gov];
Dravis, Samantha [dravis.samantha@epa.gov]; Hale, Michelle [hale.michelle@epa.gov]; Richardson, RobinH
[Richardson.RobinH@epa.gov]; Bennett, Tate [Bennett.Tate@epa.gov]; Greenwalt, Sarah
[greenwalt.sarah@epa.gov]; Wagner, Kenneth [wagner.kenneth@epa.gov]; Gunasekara, Mandy
[Gunasekara.Mandy@epa.gov]; Schwab, Justin [schwab.justin@epa.gov]; Freire, JP [Freire. JP@epa.gov]; Hupp,
Millan [hupp.millan@epa.gov]; Fotouhi, David [fotouhi.david@epa.gov]; Bolen, Brittany [bolen.brittany@epa.gov];
Lyons, Troy [lyons.troy@epa.gov]; Graham, Amy [graham.amy@epa.gov]

Gaines, Cynthia [Gaines.Cynthia@epa.gov]; Hautamaki, Jared [HautamakiJared@epa.gov]; Threet, Derek
[Threet.Derek@epa.gov]; Knapp, Kristien [Knapp.Kristien@epa.gov]; Fonseca, Silvina [Fonseca.Silvina@epa.gov];
Burden, Susan [Burden.Susan@epa.gov]

Daily Reading File - April 4, 2017

Daily Reading File.4.4.17 .pdf
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Correspondence Management System
Control Number: AX-17-000-7063
Printing Date: April 03, 2017 04:51:40

Citizen Information

Citizen/Originator: Jasinski, Paula

Organization: Citizens Advisory Committee

Address: 612 Hull Street, Richmond, VA 23224
Constituent: N/A
Committee: N/A Sub-Committee: N/A

Control Information

Control Number: AX-17-000-7063 Alternate Number: N/A

Status: Pending Closed Date: N/A

Due Date: Apr 18, 2017 # of Extensions: 0

Letter Date: Mar 28, 2017 Received Date: Apr 3, 2017

Addressee: AD-Administrator Addressee Org: EPA

Contact Type: LTR (Letten Priority Code: Normal

Signature: RA-R3-Regional Administrator - Signature Date: N/A
Region 3

File Code: 404-141-02-01_141_a(2) Copy of Controlled and Major Correspondence Record of the EPA
Administrator and other senior officials - Electronic.

Subject: DRF - Urge agency to advocate for full funding for the Chesapeake Bay Program

Instructions: RA-R3-Prepare draft response for signature by the Regional Administrator for Region 3

Instruction Note: N/A
General Notes: N/A
CcC: Derek Threet - AO-IO
OCFO - OCFO -- Immediate Office
OPA - Office of Public Affairs
OW - Office of Water -- Immediate Office

Lead Information

Lead Author: N/A

Lead Assignments:

Jacqueline Leavy | OEX iApr 3, 2017

Instruction:
RA-R3-Prepare draft response for signature by the Regional Administrator for Region 3

Apr 18, 2017

Supporting Information

Supporting Author: N/A
Supporting Assignments:

No Record Found.

History

Page 1 of 2
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;’mx Commitiee
X

TYWE COUNCIL

March 28, 2017

Chesapeake Executive Councih

As your appeinted voluntecrs representing perspectives from citizens, we strongly urge vou ©
advocate for full funding of $73 million for the EPA Chesapeake Bay Program (Bay Program).
A healthy Chesapeake Bay is an economic engine for our vegion. The seafeed industory alone
provides more than 41,000 jobs and %2 billion in sales.” Ovster and clam aguacuinure is now
thriving in the Bay, netiing Virginia alone approximately $50 mulhon i 2015 Real estate,
tourism, and many other comumercial sectors also rely on the health of the Rivers of the
Chesapeske Bay and the Chesapeake Bay Program is the foundation for clean waterways in our
region,

The President’s 2018 Budget Blueprint proposal to eliminate the funding for the Bay Program
and other Bay-related federal programs would severely threaten the health of local nivers and the
Chesapeake Bay, state and local water protection, and the scientific integrity of the restoration
effort.  Two-thirds of the Bay Program funding 15 passed down o the Biates and local
governments, and for on-the-ground restoration programs that include the highly effective Small
Watershed and Innovative Nutrient and Sediment Reduction Grants. While the combined
contributions by the States and D.C. make up the majonty of the wvestuments toward watershed
recovery, the Bay Program and other federal spending are crucial components to the success of
the Chesapeake Bay Partnership, Simply put, the states already ivest in the Chesapeake Hay
restoration effort and cannot make up the difference if the federal responsibility 1s not met.

The Bay Program supports local restoration work by providing essential monttoring of progress,
modeling {or decision making, and collaboration arsong the six States, DUC local governments
and stakeholders. The Bay Program provides much-needed, and otherwise not avalable,
techmes! support, expert panct gudance, and collaboration to all of the partiers working for
healthy and resthent local nivers svsioms. Ehnunation of the Bay Program and other Bay-related
federal funding sends 2 swong signal that the federadl government will not uphold s
responsibulity and contribution for clean water and human health as Congress intended by the
Clean Water Act.  Furthermore, Seciion 117 of the Clean Water Act calls for the EPA
Administrator to maintain an office to support the Chesapeske Bay Program. Without the Bay
Program the States” ability to adapt practices for performance and cost effectiveness and reduce
pollution flowing into local rivers will be eritically hindered.

Alliance
Chesapeake E?;av
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The Bay Program has Jed a succossful Federal-State partmership that is showing progress in improved water health
and hving resources. In 2009 a peer reviewed ca:mmmic analysis concluded that the cost to implement the clean-
up plan pmvu}w over four times the economic return.” If the clean-up plan was fully implemented, the value of
our region’s land and water patural benetits would he $1 '“} billion per vear.” If the clean-up plan is not finished
it would mean a loss of value of $3.6 billion every vear.” The Bay Program and other federal agencies contribute
to a healthy economy relied upon by the residents and businesses i the watershed,

Admunistrator Pruitt expressed his support for the Chesapeake Bay Program durng his Congressional
condirmation hearing in lanuvary 2017, indicating the EPA and States” approach to the Bay clean-up should be
“commended and celebrated”. As your appointed advisors, we agree and strongly encourage you ta fight o ensure
the federal sovernment upholds s role in continuing the progress and ecconomic value of the Chesapeake Bay
Watershed for future generations.

Thank vou for vour urgent attention to this crucial federal 2018 Fiscal Year budgeting concern. It holds great
wifluence over the 18 million residents that rely oo a clean Chesapeake Bay Watershed for health, jobs, and
tourism. The Bay Program is a national model because of its ability to establish effective collaboration among
the six states and D.C, at least ten federal agencies, dozens of nonprofit organizations, several leading research
mstitutions, and the public. As the Chesapeake Bay Program goes, so goes similarly complex watershed
restoration efforts sround our nation.

Please let us know i we can be of assistance.

T Advisory Commitiee

volinw becnd an bndhiaby s the o
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Correspondence Management System
Control Number: AX-17-000-7064
Printing Date: April 03, 2017 04:45:58

Citizen Information

Citizen/Originator: Poling, Susan A.

Organization: GAOC U.S. Government Accountability Office
Address: 441 G Street, N.W., Washington, DC 20548
Constituent: N/A
Committee: N/A Sub-Committee: N/A

Control Information

Control Number: AX-17-000-7064 Alternate Number: N/A

Status: Pending Closed Date: N/A

Due Date: Apr 18, 2017 # of Extensions: 0

Letter Date: Mar 24, 2017 Received Date: Apr 3, 2017

Addressee: AD-Administrator Addressee Org: EPA

Contact Type: LTR (Letten Priority Code: Normal

Signature: DX-Direct Reply Signature Date: N/A

File Code: 404-141-02-01_141_b Controlled and Major Corr. Record copy of the offices of Division
Directors and other personnel.

Subject: DRF - Reporting of Federal Vacancies

Instructions: DX-Respond directly to this citizen's questions, statements, or concerns

Instruction Note: N/A

General Notes: N/A

CC: Jared Hautamaki - AO-IO
OARM - OARM -- Immediate Office
OPA - Office of Public Affairs

Lead Information

Lead Author: N/A

Lead Assignments:

OEX

Instruction:
DX-Respond directly to this citizen's questions, statements, or concerns

Jacqueline Leavy Apr 3, 2017 Apr 18, 2017

Supporting Information

Supporting Author: N/A
Supporting Assignments:

No Record Found.

History

Page 1 of 2
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U8, GOVERNMENT ACCOUNTABILITY OFFICE

441 G S NW.
Washington, DC 20548

B-328444

—t “Zﬁ

March 24, 2017 e ™
. §
The Honorable Scott Prutt Ca
Administrator .
Ervironmental Protection Agency &
Dear Administrator Prustt " "

The purpose of this lelter is o remind you of the Federal Vacancies Reform Act of 1988
Macancies Act)’ and, i parbicular. of the provisions of the Vacanowes Act thal require execulive
depariments and agencies to report information about vacant posiions to the Congress and o
the Comptrolier General

The Vacancies Act provides rules for the fen“pcarary filling of certain vacant positions thal require
presidential appointment and Senate confirmation © Under the Act, a person may serve as an
acting officer in a vacant position coverad by the Act for no longer than 210 days from the date
of the vacancy. The Act provides for adiustments to the 210-day tims limitation when the
Prasident submits a nomination to & the position ®

The Act requires executive departments and agencies to immaediately report to the Congress
and to the Comptroller General when a vacancy occurs, the name of any person senving in an
acting capacity, the name of any parson nominated o il the position, and the date of &
rejection, withdrawal, or return of any nomination. The Act also requires the Complrolier
General o report 1o Congress, the President. and the Office of Personnel Management if the
Complrolier General determines that an acting official is serving longer than the 210-day penad
{including applicable extensions) *

memhers of the Fed
i g mutimember b
SUEC§ 33480

Eabm wt
- ?2'3 sOOG0 O pat ,d&t visi M March 1)

2017
toverview, provides information

WV (R
riy ail information mp}{mm fz> the Complroller General pursuant (o the

T GAD's Yacancies At webp age, al hiip/
o the Ant and & searchable database conlain
Aot
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GAO would also appreciate certain supplementary information to meet its statutory reporting
requirements. Specifically, GAO requests that each agency report:

o the authority under which an acting officer was designated, if not the Vacancies Act;®

e any changes in the status of the vacant position and the effective date of the change
(such as a change in title or elimination of the position);

¢ the discontinuation of service in an acting role; and

¢ the name, mailing address, telephone number, and email address for your agency’s
designated contact person.

GAO has created a form that agencies may use to report this information. It is available at:
http://www.gao.gov/pdfs/legal/fed_vac.pdf.

If you have any questions about the reporting of vacancies to GAQ, please contact Robert
Cramer, Managing Associate General Counsel, on 202-512-7227, or Shirley A. Jones, Assistant
General Counsel, on 202-512-81586.

Sincerely yours,

Susan A. Poling
General Counsel

cc. Kevin S. Minoli
Acting General Counsel

% For most vacancies, the Vacancies Act provides the exclusive means for making temporary appointments.

However, there are some specific exceptions, such as where a statute expressly authorizes the President, a court, or
an agency head to designate an officer or employee to temporarily perform the functions and duties of a specified
office in an acting capacity. See 5U.S.C. § 3347.

Page 2 B-328944
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Correspondence Management System
Control Number: AX-17-000-7065
Printing Date: April 03, 2017 04:26:08

Citizen Information

Citizen/Originator: Davis, H. Scott

Organization: Capatz Operating, Inc.

Address: P.O. Drawer 10549, Midland, TX 79702
Constituent: N/A
Committee: N/A Sub-Committee: N/A

Control Information

Control Number: AX-17-000-7065 Alternate Number: N/A

Status: Pending Closed Date: N/A

Due Date: Apr 18, 2017 # of Extensions: 0

Letter Date: Mar 23, 2017 Received Date: Apr 3, 2017

Addressee: AD-Administrator Addressee Org: EPA

Contact Type: LTR (Letten Priority Code: Normal

Signature: DX-Direct Reply Signature Date: N/A

File Code: 404-141-02-01_141_b Controlled and Major Corr. Record copy of the offices of Division
Directors and other personnel.

Subject: DRF - Information Collection Demand

Instructions: DX-Respond directly to this citizen's questions, statements, or concerns

Instruction Note: N/A

General Notes: N/A

CC: Kristien Knapp - AO-IO
OCIR - Office of Congressional and Intergovernmental Relations
OPA - Office of Public Affairs
R6 - Region 6 -- Immediate Office

Lead Information

Lead Author: N/A

Lead Assignments:

Jacqueline Leavy (OEX Apr 18, 2017

Instruction:
DX-Respond directly to this citizen's questions, statements, or concerns

Supporting Information

Supporting Author: N/A

rti ts:
No Record Found.
History

Page 1 of 2
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CAPATAZ OPERATING, INC.
P.O. Drawer 10549
Midland, Texas 79702
432-620-8820
capataz 1@sbcglobal.net

03/23/2017

Administrator Scott Pruitt

U.S. Environmental Protection Agency
1200 Pennsylvania Ave., NW
Washington, D.C. 20460

Re:  United States Environmental Protection Agency
Information Collection Demand

Dear Administrator Pruitt;

Attached please find a copy of Apex TITAN, Inc. invoice number 12676 dated January 20, 2017 to
Capataz Operating, Inc. (Exhibit “A™). This invoice reflects charges for professional services provided to
Capataz Operating pursuant to preparing and submitting certain United States Environmental Protection
Agency data and forms in compliance with the United States Environmental Protection Agency demand
letter (Exhibit “B”) dated November 14, 2016 and transmitted via Certified Mail to this office. This
request (NOTE - “you are required to complete the Part 1) was received by this office on December 13,
2016. A review of Exhibit “B” will confirm that Capataz Operating Inc. was required by the United States
Environmental Protection Agency to comply with their demand for information related to certain oil and
gas production facilities. Capataz Operating, Inc. was not given an option to postpone our response or
ignore the EPA’s demand. Capataz Operating was forced to waste time and resources to comply with the
written and clearly stated demands of the Environmental Protection Agency. Exhibit “C” is a copy of the
Capataz Operating, Inc. filing submitted to Brenda Sheen of the EPA on January 19, 2017 in compliance
with the EPA order.

By United States Environmental Protection Agency correspondence dated March 6, 2017 (see
Exhibit “D”) and received via regular mail on March 22, 2017 Capataz Operating has now been told the
United State Environmental Protection Agency is “withdrawing its request that you provide the agency.
information on your oil and natural gas facilities .Y our withdrawal of the November 14, 2016 order
makes clear the EPA demand letter was ill-conceived and should never have been foisted upon my
industry. This United States Environmental Protection Agency overreach is a clear example of abuse of
the private sector by this Federal agency. For the Environmental Protection Agency to require Capataz
Operating, Inc. and a multitude of other oil and gas producers to expend time and funds to comply with an
order which should never have been issued is irresponsible and indicative of the unconstitutional power
Federal agencies have been allowed to assume. Abuse of regulatory power by the EPA cannot be tolerated
or allowed to go unpunished.

By this correspondence 1 seek your assistance in requiring the United State Environmental
Protection Agency reimburse Capataz Operating, Inc. the $1,100.00 we were forced to expend to comply
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with the enclosed United States Environmental Protection Agency demand. Governmental overreach and
abuse such as this must have consequences for the emplovees of the agency. In addition {o reimbursing
Capataz Operating our cost 1o “comply™ all EPA emplovees involved in this regulatory inquisition should
be fired. At a minimum the following EPA emplovees should be dismissed:

Peter Tsirigotis - Director Sector Programs and Division of Air Quality Planning and Standards
Rob Lawrence ~ Policy Advisor ~Foergy Issues, EPA Region 6
Brenda Shine.

[ look forward 1o seeing evidence these individuals are no longer in the employ of the taxpayers of the
United Swates of America and depositing a reimbursement check for the Environment Protection Agency

budget in the amount of 31,100,040,

Thark vou for vour assistance.

N I .

S
H. SG{){E\%’?}:‘WTQS
President

Frclosures:

Ceor o President Donald Tramp
senator Ted Cruz
Nenator John Cornyn
Senator John Barrasso
Congressman Michael Conaway
Congressman John Shimkus
EPA Administrator Scott Pruit
EPA Director Peter Tsirigotis.
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Correspondence Management System
Control Number: AX-17-000-7067
Printing Date: April 04, 2017 02:58:51

Citizen Information

Citizen/Originator: Murphy, Mary Beth

Organization: US Department of the Treasury / Internal Revenue Service
Address: 1111 Constitution Avenue, NW, Washington, DC 20224-0002
Constituent: N/A
Committee: N/A Sub-Committee: N/A

Control Information

Control Number: AX-17-000-7067 Alternate Number: N/A

Status: For Your Information Closed Date: N/A

Due Date: N/A # of Extensions: 0

Letter Date: Mar 24, 2017 Received Date: Apr 3, 2017

Addressee: Linda L. Gray Addressee Org: OCARM/CHR

Contact Type: LTR (Letten Priority Code: Normal

Signature: SNR-Signature Not Required  Signature Date: N/A

File Code: 401_127_a General Correspondence Files Record copy

Subject: DRF - Soliciting assistance in promoting tax compliance among Federal employees
Instructions: For Your Information -- No action required

Instruction Note: N/A

General Notes: N/A

CC: OCFO - OCFO -- Immediate Office
OGC - Office of General Counsel -- Immediate Office
Silvina Fonseca - AC-IO

Lead Information

Lead Author: N/A

L.ead Assignments:

No Record Found.

Supporting Information

Supporting Author: N/A

Supporting Assignments:

Brigette Moritz OEX OARM Apr 4, 2017
Karen Johnson OCARM OARM-OHR Apr4, 2017
History

Brigette Moritz OEX Forward control to CARM Apr 4, 2017
Karen Johnson OARM Forwarded control to CARM-OHR Apr4, 2017
Page 1 of 2
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DEPARTMENT OF THE TREASURY
INTERMAL REVENUE SERVICE
WASHINGTON. D0, 20224

COMMISEIONED
SrAALL BUSIMESS “SELF EMPLOYED DIVIRIGN

MAR 24 2017

Ms Linda L. Gray
Director, Office of Human Resources
Envirommental Protection Agency

William Jefferson Clinton Building, 3600A
1200 Pennsylvania Avenue, N.W,

Washington, D.C. 20460
Dear Ms. Gray:

i am soliciting your assistance in promoting tax compliance among Federal employees,
which remaing ary issue of considerable public importance.

Office of Government Ethics reguiation 5 CFR § 2635.809 outlines the responsibility of
Federal employees to “satisfy in good faith their obligations as cilizens, including all just
financial obligations, especially those such as federal state, or local taxes that are
imposed by law " In 1893, the IRS created the Federal Employee/Retires Delinguency
Initiative (FERDI) to track and report on tax compliance among Federal employees in
grder to monitor this aspect of adherence to government ethics rules. The IRE produces
a summary report every year, identifying the delinquency rate for civilian employees of
federal agencies and departments,

The purpose of this letter is to inform you that the most recent annual report has been
finalized. On September 30, 2016, 2.76 percent of Environmental Protection Agency
personnel had some type of Federal income tax delinguency, up from 2. 59 percent in
September 2015, Overall, the average delinquency rate for civilian empioyees of federal
agencies and departments was 4.0 percent.

The IRS is prepared to assist your employees in meeting their tax ohligations. By
visiling IRE gov and entering Educaling Your Employess About Tax Compliance in the
search box, you will find matenals 1o assist you in discussions with employees on steps
i take to ensure tax comphance. The IRS also offers a number of online tools,
accessible by clicking Tools on the IRS gov home page, 1o assist your employees in
filing returns, paying their taxes, and resolving {ax delinguencies. These tools include
electronic payment options which allow taxpayers to make payments using credit and
debit cards or through electronic funds transfers from their bank account.
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The Online Payment Agreement Application is also available, which allows most
taxpayers to establish an Installment Agreement online to pay their tax liability in
monthly installment payments. Your employees may also call us toll-free at (800) 829-
1040 or visit their local IRS office for assistance with resolving any balance owed.

| encourage you to communicate this message to your workforce. Together, we can
improve tax compliance and help foster public confidence in government.

If you have any questions regarding the information provided, please contact me, or a
member of your staff may contact Emilie Frazier, Senior Tax Analyst, at (240) 613-5197.

Sincerely,

i’ Mﬂ—k.-]
Mary Béth Murphy {

Commissioner SBISE |

cc: Scott Pruitt, Administrator, Environmental Protection Agency
John A. Koskinen, Commissioner of Internal Revenue
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Correspondence Management System
Control Number: AX-17-000-7107
Printing Date: April 04, 2017 03:52:18

Citizen Information

Citizen/Originator: Lewis, Michael W.

Organization: Construction Industry Air Quality Coalition

Address: 2149 East Garvey Avenue North, West Covina, CA 91791

Constituent: N/A

Committee: N/A Sub-Committee: N/A

Control Information

Control Number: AX-17-000-7107 Alternate Number: N/A

Status: Pending Closed Date: N/A

Due Date: Apr 19, 2017 # of Extensions: 0

Letter Date: Mar 29, 2017 Received Date: Apr 4, 2017

Addressee: AD-Administrator Addressee Org: EPA

Contact Type: LTR (Letten Priority Code: Normal

Signature: ASO-OP-Associate Signature Date: N/A
Administrator-OP

File Code: 404-141-02-01_141_a(2) Copy of Controlled and Major Correspondence Record of the EPA
Administrator and other senior officials - Electronic.

Subject: DRF - Issues with the regulatory process

Instructions:
Instruction Note:
General Notes:
CcC:

ASO-OP-Prepare draft response for signature by the Associate Administrator for OP
N/A

Copy provided to Aaron Dickerson to handle meeting request (jl)

Derek Threet - AO-IO

Kristien Knapp - AO-IO

OAR - Office of Air and Radiation -- Immediate Office

OPA - Office of Public Affairs

OW - Office of Water -- Immediate Office

R9 - Region 9 - Immediate Office

Lead Information

Lead Author:
L

Jacqueline Leavy

N/A

OEX Apr 4,2017 Apr 19, 2017

Instruction:
ASO-OP-Prepare draft response for signature by the Associate Administrator for OP

Supporting Information

Supporting Author: N/A

Supporting Assignments:

No Record Found.

Page 1 of 2
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March 28, 2017

Adrninistrator Soott Pruitt -
Environmental Protection Agency
Matl Code 11014

1200 Pennsylvania dvenus MW,
Washington, D.C. 20480

Dear My, Pruitt;
Congratulations on your confirmation as Administrator of the US EPA,

The construction industry in California looks forward to your leadership and assisting

you in reshaping the regulatory landscape to achieve our environmental goals and ErOwW

our economy. The Construction Industry Alr Quality Coalition and the Construction

industry Coalition on Water Quality have been involved in the repulatory arena in

California for over two decades. We have developed & well-dessrved reputation for
thoughtful and practical solutions to our Nation’s environmental challenges.

ur Construction industry Alr and Water Guality Coalitions are compuosed of the
Associated General Contractors of California, the Bullding Industry Association of
Southern Calffornia, the Engineering Contraciors Association the Southern California
Contractors Assaciation, United Contractors and the Western States Trucking
Assoviation. We have over 2000 contracior members mr}g}my g over 300,000 workers
in California,

We live and work in the most costly and regulated environment in the country, We
know there are better ways 1o achieve our environmental goals and grow our economy.
Unfortunately, our policy makeérs in California believe that jobs are bad for the
environment and business cannot be an equal partner in solving environmental
chalienges,

Thers are many issuss in the Callfornia regulatory process where we believe that the
USERPA can be helpfulin supporting the growth of business while still benefiting the
environment in California. We want to bring to your atlention several areas where
Catifornia has pursued regulation where there is ne scientific supgort for thelr
conclusion that it will result in emission reductions or improved water gquality.

The Science of "Premature Death”

This term {5 used extensively in California to justify all sorts of regulations related 1o
carbon and combustion, Despite the fact that CARB s own scientists admitted that their
California specific health data does not demonstrate a premature death effect from
particulate matter. In fact, independent studips over many decades of California
specitic health records indicate that there hasn't been any identifiable effect on
premature death in California from particulate matter sings the mid 1980°s, In the one
study still cited by CARB, the Canadian author has never been willing 1o make the data
avaitable for peer review. As a result, thers s a growing chorus of reaeanhus,
epideminlogists and scientists who contest this “premature death” assumption,
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If you look at mortality in general across the United States, California is the second healthiest state in the union and Southern
California is healthier than California as a whole. If you look at asthma as one of the frequently cited effects of air pollution, in
the last 40 years, asthma cases have skyrocketed while air pollution has declined by over 70%. The old adage that our ever-
improving air is causing ever increasing health effects is simply not true. But, unproven health effects are still being flouted as
the motivation for all of our air quality regulations in California.

We hope that USEPA will review this “premature death” fiction and require California to use real data for their rule and
regulation justification.

Modeling vs. Monitoring

As we have seen with climate change, constructing an air quality model that accurately reflects the real circumstance is
difficult to do. And as sophisticated as our emissions modeling is in California it still does not accurately reflect the real air
quality picture. In fact, we looked independently at South Coast Air Quality Management District’s modeling projections over
the last ten years and compared those to the actual monitor readings. We discovered that the model used for regulatory
development predicts slower reductions in emissions than the monitors actually reflect. Obviously, this shows we are getting
to our goal faster than the model shows and it means we may not need as many measures as the model indicates. The
regulators have no incentive however to calibrate the model and the monitors. That penalizes the business community to the
tune of billions of dollars in unnecessary costs.

The USEPA review of the newly adopted State Implementation Plan should include an analysis of the emissions modeling and
monitoring data for accuracy and consistency.

Indirect Source Regulations .

The newest fashion in air quality regulations in California are “Indirect Source Rules”. Adopting an ISR is tantamount to
admitting that an agency has no legal authority or control over a pollution source but they are nevertheless going to pass the
responsibility for those emissions to a third party and make them responsible for finding a way to reduce them.

There is simply no evidence to suggest that this strategy works. In fact, most ISR’s have a fee associated with them which
really become a tax burden for the third party to buy their way out of the responsibility. It’s just another way to generate
revenue for regulators.

You will see in the new SIP being submitted by California ISR’s proposed for ports, airports, railyards and logistics facilities. In
most of these cases, this is an attempt to get at “federal” sources otherwise beyond the reach of the regulators. Those same
sources are certainly beyond the reach of the ports, airports and distribution facilities being tasked with reducing their
emissions. Pursuing this ISR approach will significantly delay the development of voluntary reduction plans proposed by the
ports, airports, railyards and distribution centers.

EPA should closely examine these ISR proposals in the California SIP to determine their authority to control those sources and
the effectiveness of those ‘indirect’ measures in the first place.

Incentives vs. Regulations

We believe that much can be achieved by incentive funding. We have first-hand experience with both the Carl Moyer and the
S.0.0.N. Programs. Using incentive monies to replace, repower and retrofit our off-road construction equipment we have
reduced 100s of tons of NOx beyond the regulatory goal. All of these were excess emissions that were eliminated because
matching funds were available to achieve extra voluntary emission reductions.
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These programs aleng with the RECLAIM program worked very effectively for the business community. We hope that USEPA
will suppaort expansion of the use of incentives as our technology options become more and more expensive the closer we gel
to zero emissions, incentives are cost effective and have proven resuits.

Water Quality

in addition to our work in the air quality arena, we were the first advocates for regional selutions to storm water pollution
reduction and we have devised a tool hox of effective Best Mansgemaent Practices for the control of runoff from construction
sites. We have funded ressarch on the effectiveness of BMP's for construction sites and we have advocated for simplified
reporting of runoff test monitoring results. We have also worked with Orange County Public Works to develop g framework
for a storm water pollution cradit trading program that we believe will achieve greater results that any regulatory approach.

California Water Fix

The single most important infrastructure project in Callfornia is the Delta water tunnels. This project is necessary o preserve
the Delta, protect the habitat and endangerad species and provide a reliable water supply to Southern California. it will be
paid for by the users and it will generate significant construction jobs as well. It is oritical that the go-shead on this project is
finalized while the current Governor is in office. Responding to our on-going droughts cannot wait any longer for a solution.
The Trump Adminisirations support for this project is vital 1o its completion.

LCorps of Engineers

We have participated in extensive planning in Southern California to capture and reuse storm water. One of the key
components of those plans s the use of the Federal dams which are operated by the Corps of Engineers. There are five such
dams in Los Angeles County alonea. But befors they can be used for retention, storage and spreading of storm water, they
nead ta be repaired and upgraded. Expanding Federal funding for this purpose, and/or allowing the local agencies to fund
repairs woukld enable thess vitally need stornt water capture projects (o proceed. USEPA’s advocacy for this effort would
henefit everyone involved.

Waters of The United States

The proposed WOTUS rule was a significant overreach of EPA authority, We believe there are far better ways (o achieve
greater protection for rivers, lakes and oceans, We support the Administration’s efforts w withdraw the current proposal and
work with stakeholders to devise an appropriste alternative.

Just beeause Californla was the first 1o do 3 dossn’t make i the right way to do 1. Weare anxious to share some ot our ieas
Witk yvau and hope that we can partnes 1o move Califorala in 4 more productive and effective dirgction’in achigving o
envirgnmental goals,

There are seune imporiant lessons o be learned from cur pxperiences in California. We hope we can share them with you
and your staff at vour earliest convenience. Please et us know if we can sit down with vou or your representatives to outline
our concerns in these important areas in more detail,

'3

hichael Lex@éfkrs
Senior Vice President
951-206-4420 cell

ED_002401_00001495-00016




Correspondence Management System
Control Number: AX-17-000-7112
Printing Date: April 04, 2017 02:46:22

Citizen Information

Citizen/Originator: Landry, Jeff

Organization: State of Louisiana Department of Justice
Address: P.O. Box 94005, Baton Rouge, LA 70804-9005
Constituent: N/A
Committee: N/A Sub-Committee: N/A

Control Information

Control Number: AX-17-000-7112 Alternate Number: N/A

Status: Pending Closed Date: N/A

Due Date: Apr 19, 2017 # of Extensions: 0

Letter Date: Mar 27, 2017 Received Date: Apr 4, 2017

Addressee: AD-Administrator Addressee Org: EPA

Contact Type: LTR (Letten Priority Code: Normal

Signature: AA-OAR-Assistant Administrator Signature Date: N/A
- OAR

File Code: 404-141-02-01_141_a(2) Copy of Controlled and Major Correspondence Record of the EPA
Administrator and other senior officials - Electronic.

Subject: DRF - Tier Four Engine Emission Standard 40 CFR Part 1042

Instructions: AA-OAR-Prepare draft response for signature by the Assistant Administrator for OAR

Instruction Note: N/A

General Notes: N/A

CcC: Kristien Knapp - AC-IO
OCIR - Office of Congressional and Intergovernmental Relations
OPA - Office of Public Affairs
R6 - Region 6 -- Immediate Office

Lead Information

Lead Author: N/A

Lead Assignments:

Jacqueline Leavy | OEX iApr 4, 2017

Instruction:
AA-OAR-Prepare draft response for signature by the Assistant Administrator for OAR

Apr19, 2017

Supporting Information

Supporting Author: N/A
Supporting Assignments:

No Record Found.

History

Page 1 of 2

ED_002401_00001495-00017



State of Louisiana
SEBARTRENT OF JUS
THE ATTORNEY
PEBOX 94005
BATON ROUGE
JORGA-0005

foff Landry
Areorney

seneral

7y

March 27, 2017

Scott Pruig

Administrator

Environmental Protection Agency
Oifice of the Adminstrator, 1101A
F200 Pennsvivania Avenue, MW,
Washington, DO 204560

RE:  Tier Four Engine Emission Standard
40 CFR Part 1042

Drear Administrator Praitt

As a bife-long resident of one of oy nation™s most important districts to domestic ol and gas
production, write o discuss a policy of the Environmental Protection Agency that promises o
exacerbate mefficiencies and saferv hazards for the businesses and workers whose rirele

eus effon
powers the American dream, In 2008, the EPA began placing higher and higher emissions
resirictions on newly mannfaciured, high-horsepower marine diesel engines. To meet thes
standards, many marine vessel owners have resortad o the most feas ible option of exhaust
serubbing. This process ynvoelves mtegranng wrea into the exhaust svstem of 2 marme diesad
engine. The urea burns and 13 converted to ammonia which sorubs the exhaust, bringing the
ertastons rate within federslly mandated lovels

Trer Four of these standards seeks 1o reduce emissions by an additional 80% from the kui
currently allowed under Tigr Three, However, thig extrome increase m embsions demands
coupled with extreme increases 1n capital costs, consumer costs, and risks of senious injury o our
mariiime workers, To comply with the regulation, vessel owners will need 1o expend an average
of nearly $300.000 per vessel, g cost not recoverable under the industry’s rate sivuciure. As more
ures is required o sorub exhaust svstems, datly operational costs of vessels --q-mppe;d with these
engines will also increase each vessel’s vearly fuel costs by between $125.000 and $300,000.
These costs are aditionally borne by the entity hring the vessel, meanimg that these costs will
be passed on 1o the eventual comsumer.

Muost troubling are the safery havards thet maritime emplovess will face 1 standards are not
addressed. One such hazard s the electronic management system that causes engine tatlure i the
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serubbing systom fars or exhausts s store of urea. A mechanically sound vessel leltadnft by a
failure of a regulatory apparatus poses a danger 1o not only the vessel workers. but 1o the public,
the environment, and both public and husiness infrastructure as welll That such o vessel would
be left dead 1o the water by the operation of this regudation poses a very real and substantial
danger. Further, the need 1o store even more amoeunts of urea on board 1o avoerd the engine failure
mentioned above mereases the risk of vessel crew exposure (o ammonia in the event of a fire,
When considered in the context of a vessel underway in open water, a water evacuation becomes
a very risky necessity and also leaves the vessel adnit to pose the same dangers discussed shove,

During my time serving the people of south Louisiana in Congress, § fought over-burdensome
regulation that killed jobs and endangered workers. This nowest tier of emissions standands
represents vet another salve lobbed st one our nation’s most important energy and resource
ndusiries. § have attached a letter from Richard AL Gonsoulin, CEG of LeBeou! Brothers
Towing, LLC. Mr, Gonsoulin's letter states the vory real costs and dangers posed by thix
regulation, and ¥ pray that vou sertously consider the imphcations of this regulation and explore
any options available (o alleviate this unnecessary burden on workers, businesses, and conswmers
alike.

Yery iruly vours, | remain
f;;?

7 JefLandry
Louwsiana Attormey General
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TRUCK TRAILER Fsccciaion”

TTMAnst.org Since 18949 .

Jeffrey M. Sims @ President
T3 Heritage Village Plaza e Suite 220 o Gainesville, YA 20055 o 703-849.3010

April 3, 2017

Scott Pruitt, Administrator
Eavironmental Protection Agency
1200 Pennsylvamia Avenue, MW,
Washington, DO 20460

Elaine L. Chao, Secretary
LIS Department of Transportation
12060 New Jersev Avenue, 5E

Washington, DO 20590

Re:  Request to Reconsider and Stay Phase 2 GHG and Fuel Efficiency Standards for Truck Trailers

Dear Adminstrator Pruitt and Secretary Chao:

am writing 10 request vour immediate intervention to resolve g peading petition filed by the
Truck Trader Manutacturers Assoctation (TTMA) in the Us Court of Appeals tor the Districs of
Columbia Cireutt 1o review the greenhouse gas fuel economy standards for heavy-duty truck trarlers.
TTMA s members manufacture nearly all of the heavy-duty truck wraters sold and operated in the Uniied
States. We represent over 70 ler manufacturers with offices and plants located in over 33 states. Most
of these manufacturing compantes are olosely-held, family-owned businesses. Our members” customers
comprise cargo shippers and motor carner feets, large and small, as well as mdependent owner-operators,
who together move nearly all of the nation’s commercial truck {reight,

The new groenhouse gas standards undawliully treat ratlers as “motor vehicles” and unwisely
mandate nstaliabion of aerodynamic cquipment on the vast majority of watlers, regardless of actual use.
Because the industry already wmstalls this equipment i those uses whoere 1t saves fuell the standards will
substantially burden the motor carnier industry and produce little or no addiional greenhouse gas or fuel
economy gam, Moreover, we believe thay the Prestdent’s March 28, 2017 Executive Order reguanng
review and, as appropriale, SUsSpensicn, revision or rescission of actions arising from President Obama’s
June 2001 3 Climate Action plan directly applhies to these standards. We theretore ask that EPA and
NHTEA review, reconsider and begin a process (o rescind these standards. We further ask EPA and
WNHTSA 1o take stops 1o suspend or stay the effectiveness of the standards in the interim, due to the
burden of inyninent steps that tratler manufacturers otherwise must take o comply. We ask 1o meet with
yvou of your designees at vour earbiest convenience to address this matter, which s urgent {or our
members, their emplovees and customers.
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1. The Standards. On October 25, 2016, EPA and NHTSA promulgated “Greenhouse Gas
Emissions and Fuel Efficiency Standards for Medium- and Heavy-Duty Engines and Vehicles — Phase 2"
(GHGP?), which the agencies expressly described as having been “called for” in the 2013 Climate Action
Plan. 81 Fed. Reg. 73,478, 73,480 (Oct. 25, 2016). Beginning with 2018 trailer production, the new
GHGP2 standards will mandate installation of side skirts, trailer tails, low-rolling resistance tires and tire
monitoring/inflation systems on most trailers manufactured and sold in the United States by TTMA’s
members. Trailer manufacturers must install and sell this equipment even if the trucking operations of
their customers will not achieve any fuel economy benefits (such as circumstances in which the trailers
will not be hauled over long distances at highway speeds sufficient to produce any benefits).

2. Petition for Review and Deficiencies in Rule. On December 22, 2016, TTMA petitioned for
review of the trailer standards in the United States Court of Appeals for the District of Columbia Circuit
(Case No. 16-1430). TTMA intends to raise several objections to the rule:

The agencies lack statutory authority. EPA’s authority under the Clean Air Act to set standards
for mobile sources is limited to engines and “motor vehicles,” defined in the statute to mean “self-
propelled vehicle[s] designed for transporting persons or property on a street or highway.” 42 U.S.C. §
7550(2). Trailers are not self-propelled. Trailers are not equipped with engines that provide the power
needed to transport cargo and thereby consume fuel or cause air emissions. EPA’s contention that trailers
are part of the motor vehicle tractor-trailer combination makes no sense. Tractors and trailers are
manufactured and sold separately by different sets of manufacturers to customer populations that are not
the same; a single trailer is likely to be hauled by multiple tractors during its lifetime and, conversely, a
single tractor is likely to haul multiple trailers. Moreover, in the nearly fifty years since EPA has been
regulating emissions from heavy-duty engines and trucks, it has never treated the trailer as part of a truck
5o as to fall within the definition of “motor vehicle,” and there is no evidence Congress ever intended
such a result. Likewise, NHTSA lacks statutory authority. Its governing authority for fuel economy
standards, the Energy Independence and Security Act (EISA), also does not define heavy-duty “vehicle™
to include a trailer. In the rulemaking, NHTSA has erroneously relied instead on definitions in the Motor
Vehicle Safety Act, which separately authorizes NHTSA to adopt safety regulations but does not address
fuel efficiency or emissions of any kind. See 49 U.S.C. § 30101.

The standards are arbitrary and capricious. The GHGP2 standards for trailers, if implemented,
will do little to reduce greenhouse gas emissions or improve fuel economy. TTMA members and the
trucking industry already participate extensively in EPA’s voluntary Smartway program to develop and
incorporate aerodynamic equipment in trailers where there are benefits from doing so. This is particularly
true for trailers hauled regularly over long distances at highway speeds, where aerodynamic efficiency
makes a measurable difference. But aerodynamic devices such as side skirts and trailer tails also add
significant weight to trailers and thus are counterproductive in multiple short-run operations and at lower
speeds (where most of the trailers’ moving time occurs). In lower speed operations, aerodynamic
efficiency is not achieved and the equipment is only counter-productive dead weight. EPA and NHTSA
erroneously assumed in the rulemaking that tractor-trailers, on average, operate near highway speeds most
of the time. Moreover, heavy-duty trucks are subject to an 80,000-pound maximum combined weight
limit for tractor, trailer and cargo. Because the GHGP2 rule will mandate aerodynamic equipment on
trailers, trucking companies who already haul loads that are at or near this limit in order to maximize
efficiency will have to reduce the cargo in each load and haul the excess on additional trailers. The result
will be more (and heavier) tractor-trailers on the nation’s highways to haul the same total amount of
freight. In addition to the costs of the aerodynamic equipment, this will add more trucks burning more
fuel with more emissions, especially in low-speed service for which the additional equipment has no
material benefits. It will also result in more accidents and more injuries and fatalities involving tractor-
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trailers, which is contrary to NHTSA’s primary mission under the Motor Vehicle Safety Act. 81 Fed Reg.
at 73,642.

3. The Executive Order Requires Review, Reconsideration and Rescission. Section 3(d) of President
Trump’s March 28, 2017 Executive Order mandates that all agencies review and identify actions that are
related to or arose from President Obama’s June 2013 Climate Action Plan. As noted above, the GHGP2
rule, including the trailer standards, are clearly within the scope of this Order. The Order further directs
that each agency shall, as soon as practicable, publish for notice and comment proposed rules suspending,
revising, or rescinding any such actions, as appropriate and consistent with law and the policies stated in
Section 1 of the Order. The Order states in its very first sentence as policy to avoid regulatory burdens
that unnecessarily constrain economic growth and prevent job creation. Section 1 goes on to elaborate as
policy that environmental regulations must comply with the law, have greater benefits than costs, and rely
on the best available peer-reviewed science and economics. For the reasons described above, the trailer
requirements in the GHGP2 rule conflict with these policies.

Furthermore, we note that in seeking to justify the costs as outweighing the benefits of the GHGP2
rule, EPA relied on the Obama Administration’s “social cost of carbon.” See 81 Fed. Reg. at 73,875
(explaining that the agencies “estimate the global social benefits of CO: emission reductions expected
from the heavy-duty GHG and fuel efficiency standards using the social cost of carbon”). The March 28
Executive Order directed that the prior Administration’s social cost of carbon analyses be withdrawn, and
that, effective immediately, agencies shall ensure that estimates used in valuing the GHG impacts of
regulations be consistent with OMB Circular A-4 (Sept. 17, 2003). The Order specifically directed that
this include the approach to considering domestic versus international impacts and the consideration of
the appropriate discount rates. Accordingly, the Order directs a new approach, effective immediately, that
is different from and in conflict with the approach EPA used to justify the GHGP2 standards, which the
Order makes clear is “no longer representative of government policy.” Not only does this constitute a
further policy reason to revisit the trailer requirements, but it constitutes centrally relevant new
information warranting reconsideration of the rule under Section 307(d)(7)(B) of the Clean Air Act, 42
U.S.C. § 7607(d)(7)(B).

4. EPA Action is Urgent to Avoid Substantial Economic Impacts. As anticipated in the directive of
Section 3(d) of the Executive Order that the agencies take action “as soon as practicable,” this matter is of
great time sensitivity to TTMA's members. Although the GHGP2 standards apply to trailers
manufactured after January 1, 2018, the standards will have costly impacts on trailer manufacturers in the
latter half of 2017. The manufacturers will soon have to quote and commit in advance to trailer orders for
production in 2018, and they will soon begin incurring substantial expenditures for parts inventory and for
reconfiguring manufacturing plants and assembly lines to enable installation of the required devices.
These are, in many cases, small- to medium-sized businesses throughout the country who can ill afford
the unnecessary burdens of these standards, which will impact them, their employees, customers and the
economy at large.

TTMA would like to meet with you or your designees to seek an immediate path to
reconsideration of the GHGP2 trailer requirements and an approach to stay the effectiveness of the rule in
the interim to avoid the burden and disruption of imminent steps to comply. We very much appreciate
your attention to this important matter and your consideration of our requests on an expedited basis.

Sincerely,
Z{ {,,/2’;3(/\,
Jetf Sims, President
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Message

From: Wade, Alexis [Wade.Alexis@epa.gov]
Sent: 2/17/2017 4:20:42 PM
To: Minoli, Kevin [Minoli.Kevin@epa.gov]; Schwab, Justin [schwab.justin@epa.gov]; Wehling, Carrie

[Wehling.Carrie@epa.gov]

sescments:| Attorney Client/AWP Ex. 5

ENV_DEFENSE-...

Hiall | Attorney Client/DP/AWP Ex. 5
Please Tet'me know 1f you have any comments or questions.

Thanks,

Alexis

Alexis Wade

Attorney-Adviser

Water Law Office

FEPA Office of General Counsel
(202) 564-3273
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Message

From: Horwitz, Sylvia [Horwitz.Sylvia@epa.gov]

Sent: 1/30/2017 4:28:28 PM

To: Schwab, Justin [schwab.justin@epa.gov]

Subject: RE: FYI - upcoming moot court

Attachments: ! Attorney Client / Ex. 5
This document has all the attachments. Attorney Cllent I EX. 5

Attorney Client / Ex. 5

Sylvia Horwitz

Office of General Counsel
Water Law Office

WIC North 7353H

Phone: 202-564-5511

From: Schwab, Justin

Sent: Monday, January 30, 2017 9:41 AM

To: Horwitz, Sylvia <Horwitz.Sylvia@epa.gov>
Subject: RE: FYI - upcoming moot court

Sylvia —

Thanks again for these papers. | found them very interesting, and look forward to listening in on as much of today’s
moot as | am able.

Attorney Client/ Ex. 5

Thanks!
Best,

Justin

From: Horwitz, Sylvia

Sent: Thursday, January 26, 2017 6:20 PM

To: Schwab, Justin <schwab.iustin@®spa.goy>

Cc: Neugeboren, Steven <Nsugsboren Steveni@epa.zov>; Prabhu, Aditi <Prabhu Adititéena gov>; Levine, MaryEllen
<lsvine.marvellen@epa.gov>

Subject: RE: FYI - upcoming moot court

Justin —

Thanks for your quick reply!
There are four briefs:! Attorney Client / Ex. 5

Attorney Client / Ex. 5

Here is the call-in information for the moot court:
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Call-in information:
Dial-in number:! Conference Line/Code / Ex. 6
Conference code:i Conference Line/Code / Ex.6

I will also forward the calendar invitation. Kate Bowers is the attorney arguing the case.

Sylvia

Sylvia Horwitz

Office of General Counsel
Water Law Office

WIC North 7353H

Phone: 202-564-5511

From: Schwab, Justin

Sent: Thursday, January 26, 2017 6:00 PM

To: Horwitz, Sylvia <Horwitz Svivia@epa.gov>

Cc: Neugeboren, Steven <Nsugsboren. Steveniepn.gov>; Prabhu, Aditi <Prabhwdditi@ena.zov>; Levine, MaryEllen
<levinemaryvellen@epa.pov>

Subject: RE: FYI - upcoming moot court

Thank you, Sylvia!

I will plan to attend by phone if | can keep that block of time free. Please send the briefs and decision if it is not too
laborious to do so.

Best,

Justin

From: Horwitz, Sylvia

Sent: Thursday, January 26, 2017 5:59 PM

To: Schwab, Justin <schwab.justin@epa.zov>

Cc: Neugeboren, Steven <Nsugsboren. Steveniepn.gov>; Prabhu, Aditi <Prabhwdditi@ena.zov>; Levine, MaryEllen
<levinemaryvellen@epa.pov>

Subject: FYI - upcoming moot court

Attorney Client / Ex. 5
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Please let me know if you would like to attend the moot court, and if so, whether you expect to attend in person or by
phone.

Sylvia Horwitz

Office of General Counsel
Water Law Office

WIC North 7353H

Phone: 202-564-5511
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Message

From: Srinivasan, Gautam [Srinivasan.Gautam@epa.gov]

Sent: 2/23/2017 1:58:25 AM

To: Schwab, Justin [schwab.justin@epa.gov]; Schnare, David [schnare.david@epa.gov]

CC: Schmidt, Lorie [Schmidt.Lorie@epa.gov]; Minoli, Kevin [Minoli.Kevin@epa.gov]

Subject:

wees - Attorney Client / EX.
Flag: Flag for follow up

David and Justin- The links below and the attachments to this email provide the information vou requested at our meeting
last week. If you need anything further, please let Lorie or me know.

Attorney Client / Ex. 5
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Again, please let us know what else you need. We look forward to continuing the conversation.

bttt
202-564-5647 (0)

Personal Phone / Ex. 6 (C)

From: Schnare, David

Sent: Friday, February 17, 2017 3:41 PM

To: Schmidt, Lorie <Schmidt.Lorie@epa.gov>

Cc: Schwab, Justin <schwab.justin@epa.gov>; Minoli, Kevin <Minoli.Kevin@epa.gov>; Srinivasan, Gautam
<Srinivasan.Gautam@epa.gov>

Subject: Re: Follow up on endangerment

Thank you. Very timely.
dschnare
Sent from my iPhone

On Feb 17, 2017, at 3:39 PM, Schmidt, Lorie <Schmidt.Larie@epa.pov> wrote:

David and Justin,

Attorney Client / Ex. 5

Our goal is to email these to you on Tuesday or Wednesday. If that timing is problematic, please let me
know.

Have a good week-end,
Lorie

Lorie Schmidt

Associate General Counsel, Air and Radiation
Office of General Counsel

US Environmental Protection Agency
(202)564-1681
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RESPONDENTS’ CERTIFICATE AS TO PARTIES, RULINGS,

AND RELATED CASES

Pursuant to D.C. Circuit R. 28(a)(1), Respondents United States
Environmental Protection Agency (“EPA”) and Lisa P. Jackson, Administrator of
EPA, submit this certificate as to parties, rulings and related cases.

(A) Parties and amici: With two exceptions, the parties and amici to this
action are those set forth in the certificates filed with the Joint Opening Brief of
Non-State Petitioners and Supporting Intervenors (hereinafter “Ind. Br.”), the Brief
of Texas for State Petitioners and Supporting Intervenors (hereinafter “Tx. Br.”),
and the Opening Brief for State Petitioners Texas and Virginia on Denial of
Reconsideration of the Endangerment Finding and of State Petitioners and
Supporting State Intervenors on Endangerment Finding Delegation Issues
(heremafter “Va. Br.”). The exceptions are: (1) on July 7, 2011, the Court granted
the State of Kansas leave to file an amicus brief in support of Petitioners; and (2)
on August 5, 2011, the Court granted the Commonwealth of Pennsylvania’s
motion to withdraw as an Intervenor.

(B) Rulings under review: This case is a set of consolidated petitions for
review of EPA’s “Endangerment Finding,” 74 Fed. Reg. 66,496 (Dec. 15, 2009),
and denial of petitions to reconsider the Endangerment Finding (“Reconsideration

Denial™), 75 Fed. Reg. 49,556 (Aug. 13, 2010).
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(C) Related cases: Each of the petitions for review consolidated under No.
09-1322 1s related. In addition, pursuant to this Court’s prior orders, this case (No.
09-1322) will be argued before the same panel as the consolidated actions in Nos.

10-1167, 10-1092, and 10-1073.

DATED:  November 14, 2011 /s/ Angeline Purdy
Counsel for Respondents

i
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INTRODUCTION

In Massachusetts v. EPA, 549 U.S. 497, 529, 533 (2007), the Supreme Court

reversed EPA’s denial of a petition seeking regulation of greenhouse gas emissions
from new motor vehicles under section 202(a) of the Clean Air Act (“CAA” or the
“Act”), 42 U.S.C. § 7521(a). See 68 Fed. Reg. 52,922 (Sept. §, 2003). The Court
required EPA to determine on remand whether greenhouse gases endanger public
health or welfare, or else explain why it could not, focusing the Agency’s inquiry
narrowly on the science. General “policy judgments™ that are not grounded in the
statutory endangerment factors “have nothing to do with whether greenhouse gas
emissions contribute to climate change™ and cannot provide a “reasoned
justification for declining to form a scientific judgment.” Id. at 533-34. The Court
further instructed that “residual uncertainty” about the science of climate change is
“irrelevant” to EPA’s inquiry; only “scientific uncertainty . . . so profound that it
precludes EPA from making a reasoned judgment as to whether greenhouse gases
contribute to global warming” could justify a decision not to regulate.

In the December 2009 “Endangerment Finding,” the Administrator
determined that greenhouse gas concentrations in the atmosphere may reasonably
be anticipated to endanger public health and welfare and that emissions from motor
vehicles contribute to this pollution. 74 Fed. Reg. 66,496 (Dec. 15, 2009). In

support of this judgment, the Agency explained, inter alia, that greenhouse gas

ED_002401_00001530-00018



USCA Case #08-1322  Document #1341401 Filed: 14/14/2011  Page 19 of 156

concentrations in the atmosphere have risen to unprecedented levels as the result of
human activities, that this buildup of atmospheric gases has been a substantial
cause of warming over the past half-century, and that this warming 1s causing and
will continue to cause a variety of adverse effects to human health and welfare in
this country. Numerous parties filed administrative petitions for reconsideration
and the Administrator denied those petitions in the “Reconsideration Denial.” 75
Fed. Reg. 49,556 (Aug. 13, 2010). This case, No. 09-1322, 1s a consolidated set of
petitions for review of the Endangerment Finding and the Reconsideration Denial.
As we will explain herein, the conclusions reached by EPA in both the
Endangerment Finding and the Reconsideration Denial are fully consistent with the
statute and are well-supported, if not compelled, by the scientific information in
the extensive administrative record compiled by EPA. Indeed, many of the
arguments Petitioners present in this case are similar to those the Supreme Court

rejected in Massachusetts, e.g., that Congress could not possibly have intended

EPA to regulate greenhouse gases under the Act, that the science of climate change
1s too uncertain, that the costs of regulating are too great, and that greenhouse gas
emissions from new motor vehicles are better addressed through the Department of
Transportation’s (“DOT’s”) fuel economy standards.

Because section 202(a) obligates EPA to 1ssue vehicle emission standards

following a positive endangerment finding, see Massachusetts, 549 U.S. at 532,
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EPA then promulgated greenhouse gas standards for new light-duty motor vehicles
for model years 2012-2016. See 75 Fed. Reg. 25,324 (May 7, 2010) (the “Vehicle
Rule,” challenged in No. 10-1092). Significantly, no one challenges the substance
of the Vehicle Rule’s emission standards (i.e., no one contends either that they are

too stringent or not stringent enough).

Instead, although the Endangerment Finding and the Vehicle Rule address
greenhouse gas emissions from motor vehicles, a substantial part of Petitioners’
challenges to those actions is based on concerns about the costs and other burdens
of regulating such emissions from stationary sources. This 1s because once
greenhouse gas emissions from motor vehicles became regulated through the
Vehicle Rule, the Act automatically made certain large stationary sources of
greenhouse gas emissions (such as factories and power plants) subject to the CAA
prevention of significant deterioration (“PSD”) and Title V permit programs. On
these issues, the Administrator properly determined that she had no leeway to
decline to find endangerment or to decline to promulgate greenhouse gas standards
for motor vehicles solely to stave off stationary source regulation of greenhouse
gas emissions, given her clear responsibilities under the statute and the compelling
scientific record regarding endangerment.

The Agency nonetheless took action to assure that regulation of greenhouse

gas emissions from stationary sources under the PSD and Title V programs would
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be implemented in the most appropriate and orderly manner possible. First, in the
“Timing Decision,” 75 Fed. Reg. 17,004 (Apr. 2, 2010), EPA determined that
greenhouse gases did not become “subject to regulation” (and thus subject to PSD
and Title V requirements) until January 2, 2011, the first date on which certain
newly-manufactured vehicles must comply with the emission standards in the
Vehicle Rule. Second, in the “Tailoring Rule,” 75 Fed. Reg. 31,514 (June 3,
2010), EPA developed a format and timeframe to phase-in PSD and Title V
requirements in a manner that accounts for the practical constraints of the
permitting system, starting with the largest sources of greenhouse gas emissions.
The challenges to the Timing Decision and the Tailoring Rule have been
consolidated in No. 10-1073.

As demonstrated below, there 1s overwhelming legal and technical support
for the Administrator’s judgment that greenhouse gases may reasonably be
anticipated to endanger public health and welfare, and that motor vehicle emissions
contribute to the problem. Further, as EPA’s briefs in all these companion cases
collectively show, the Endangerment Finding, the Vehicle Rule, the Timing
Decision, and the Tailoring Rule represent, as a whole, a regulatory response to
climate change that 1s fair, feasible, and faithful to the Agency’s duties under the

Act.
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JURISDICTION

The consolidated petitions for review of the Endangerment Finding and
Reconsideration Denial were timely filed pursuant to 42 U.S.C. § 7607(b). The
Court does not need to scrutinize the standing of all Petitioners since at least some
Petitioners appear to have alleged standing adequately to challenge the
Endangerment Finding based on asserted injuries as fleet purchasers of motor

vehicles. See Ind. Br. 12; Va. Br. 21; Tx. Br. 14; see also, e.g., Massachusetts v.

EPA, 549 U.S. at 518.

STATUTES AND REGULATIONS

The pertinent statutes and regulations are set forth in the addendum to
Petitioners’ briefs. EPA has also included certain frequently-cited authorities in
the addendum to this brief.

STATEMENT OF ISSUES

Section 202(a)(1) of the Act, 42 U.S.C. § 7521(a)(1), directs the

29 <<

Administrator to determine whether, in her “judgment,” “air pollution™ (in this case
the mix of six greenhouse gases in the atmosphere) may “reasonably be anticipated
to endanger public health or welfare.” If the Administrator determines that it does,
the statute directs her to determine whether motor vehicle emissions “cause” or

“contribute” to this “air pollution.” Id. If the Administrator answers that question

in the affirmative, the Act requires the Agency to set emission standards taking

ED_002401_00001530-00022



USCA Case #08-1322  Document #1341401 Filed: 14/14/2011  Page 23 of 156

into account the cost and technology factors set forth in Section 202(a)(2), 42
U.S.C. § 7521(a)(2). Against this background:

I Did EPA reasonably construe Section 202(a)(1) to limit the
endangerment inquiry to scientific issues bearing on the Administrator’s
“judgment” as to the effects of atmospheric greenhouse gas concentrations on
public health and welfare, and the question of whether greenhouse gas emissions
from motor vehicles cause or contribute to that air pollution?

2. Did the extensive administrative record compiled by EPA, including a
210-page technical support document (“TSD”), an 11-volume response to
comments document (“RTC”), and a 50-page Federal Register notice, adequately
explain and support the Administrator’s judgment that elevated concentrations of
greenhouse gases in the atmosphere may reasonably be anticipated to endanger
public health and welfare?

3. Did EPA properly deny the petitions for administrative
reconsideration of the Endangerment Finding, where, among other things, the
Petitioners failed to raise issues of “central relevance” and could have but failed to
raise some issues in comments on the proposed Endangerment Finding?

4, Did EPA reasonably define the “air pollutant™ at issue in this case to
be a mix of six greenhouse gases that are all directly-emitted, long-lived,

contributors to climate change?
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5. Did EPA reasonably decline to construe Section 202(a)(1) as
requiring the Agency to gauge the presence or absence of an endangerment
through a quantitative assessment of safe and unsafe levels of air pollution and
climate change?

6. Did EPA reasonably decline to construe Section 202(a)(1) as
requiring EPA to determine, before making an endangerment finding, the extent to
which motor vehicle emission standards could ameliorate any endangerment?

7. Does Section 202(a)(1) preclude EPA from considering (or at least not
require EPA to consider), before making an endangerment finding, additional
factors not mentioned in Section 202(a)(1), such as the impact of possible
stationary source regulation of greenhouse gas emissions, the social benefits of
pollution-causing activities, and the extent to which society can mitigate, or adapt
to, the adverse effects of climate change?

8. Are Petitioners’ claims concerning review of the Endangerment
Finding by the Science Advisory Board (“SAB”) barred by various waiver
principles and, in any event, meritless?

STATEMENT OF THE CASE

The central issue at the core of this case — climate change — 1s undoubtedly

one of “unusual importance,” Massachusetts v. EPA, 549 U.S. at 506, and “[t]he

harms associated with climate change are serious and well-recognized.” 1d. at 521.
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Yet, as in Massachusetts, “[a]lthough this case comes to us in the context of a

highly controversial question — global warming — it actually presents a quite
traditional legal issue: has the Environmental Protection Agency complied with the

Clean Air Act?” Massachusetts v. EPA, 415 F.3d 50, 82 (D.C. Cir. 2005) (Tatel,

J., dissenting), reversed, 549 U.S. 497 (2007). In this case, the Endangerment
Finding and Reconsideration Denial must be upheld because those decisions are
fully consistent with the Act and are well-supported by a comprehensive

administrative record.

STATEMENT OF FACTS

I STATUTORY BACKGROUND

A.  Definitions.

Section 302(g) of the Act, 42 U.S.C. § 7602(g), defines “air pollutant™ as
“any air pollution agent or combination of such agents, including any physical,
chemical, biological, radioactive . . . substance or matter which is emitted into or
otherwise enters the ambient air[,]” including any precursors to the formation of
such air pollutant. The term “effects on welfare” is defined by Section 302(h), 42
U.S.C. § 7602(h), to include “effects on soils, water, crops, vegetation, manmade
materials, animals, wildlife, weather, visibility, and climate, damage to . . .
property, and hazards to transportation, as well as effects on economic values and

29

on personal comfort and well-being . . . .
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B. CAA Mobile Source Provisions.

Title II of the Act, 42 U.S.C. §§ 7521-7590, establishes a regulatory
framework for controlling pollution from motor vehicles and other mobile sources.
Section 202(a)(1), 42 U.S.C. § 7521(a)(1), authorizes EPA to establish standards
for “the emission of any air pollutant from any class or classes of new motor
vehicles or new motor vehicle engines, which in [the Administrator’s] judgment
cause, or contribute to, air pollution which may reasonably be anticipated to
endanger public health or welfare.” Once the Administrator makes such a positive
“endangerment finding,” the Act requires her to issue emission standards taking
into account specified technological and cost considerations. 1d. § 7521(a)(1)&(2).

C. ThePSD Program.

The primary requirement of the prevention of significant deterioration
(“PSD”) program, adopted as part of the 1977 amendments to the Act, is a
permitting requirement for stationary sources. See Part C of Title | of the CAA, 42
U.S.C. §§ 7470-7492. Congress described the overall purpose of the PSD program
as, inter alia, “to protect public health and welfare from any actual or potential
adverse effect which in the Administrator’s judgment may reasonably be
anticipate[d] to occur from air pollution . . . notwithstanding attainment and

maintenance of all national ambient air quality standards.” 42 U.S.C. § 7470(1).

ED_002401_00001530-00026



USCA Case #08-1322  Document #1341401 Filed: 14/14/2011  Page 27 of 156

Generally speaking, under section 165(a) of the Act, 42 U.S.C. § 7475(a), a
“major emitting facility” may not be constructed or modified without first
obtaining a pre-construction permit under the PSD program. A modification of an
existing major emitting facility 1s defined by statute as a physical change or change
in the method of operation that results in an increase in the amount of any air
pollutant. 42 US.C. § 7479(2)(C); 42 U.S.C. § 7411(a)(4). Consistent with these
statutory provisions, under longstanding EPA regulations, the PSD permit
requirement can be triggered by, inter alia, emissions of the specified quantities of
“la]ny pollutant that otherwise 1s subject to regulation under the Act.” 40 C.F.R.

§ 52.21(a)(1)-(2), (b)(50)(d)(iv); see also id. § 51.166(a)(1)-(2), (49)(iv).

D.  The Title V Operating Permit Program.

In 1990, Congress enacted Title V of the Act, 42 U.S.C. §§ 7661-7661f,
which establishes an operating permit program covering stationary sources of air
pollution. Under this “Title V” permit program, all CAA requirements applicable
to a particular source are contained in a comprehensive permit. The permit
requirement applies to, among other sources, any “major source” within the

meaning of section 501(2) of the Act, 42 U.S.C. § 7661(2).

10
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II. THE ENDANGERMENT FINDING
As noted above, following the Supreme Court’s 2007 decision in

Massachusetts, EPA was directed to reconsider its denial of an administrative

petition seeking regulation of greenhouse gas emissions from motor vehicles.
In December 2009, EPA issued the Endangerment Finding. In that Finding, the
Administrator defined the relevant Section 202 “air pollution™ as the atmospheric
mix of six long-lived and directly-emitted greenhouse gases: carbon dioxide
(CO,), methane (CHy,), nitrous oxide (N,O), hydroflourocarbons (HFCs),
perflourocarbons (PFCs), and sulfur hexafluoride (SFs). 74 Fed. Reg. at 66,497,
66,516-22. The Administrator further found that this air pollution may “reasonably
be anticipated both to endanger public health and to endanger public welfare,” and
that greenhouse gas emissions from new motor vehicles and engines contribute to
this air pollution. 74 Fed. Reg. at 66,496-97, 66,523-36. EPA then issued
greenhouse gas emissions standards for new light-duty motor vehicles through the
Vehicle Rule. 75 Fed. Reg. 25,324 (May 7, 2010). Finally, in August 2010, EPA
denied petitions seeking reconsideration of the Endangerment Finding in the
Reconsideration Denial. See 75 Fed. Reg. 49,556 (Aug. 13, 2010).

Along with the Endangerment Finding, EPA 1ssued a 210-page TSD
detailing the Agency’s summary of the state of the science and relevant emissions

data. A draft TSD had been released as part of the lengthy Advance Notice of

11
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Proposed Rulemaking (“ANPR™) published on July 30, 2008 (73 Fed. Reg.

44 354), and was later revised and updated to reflect more recent science
assessments and following comments received during the 120-day public comment
period on the ANPR. 74 Fed. Reg. at 66,510. The revised TSD published with the
proposed Endangerment Finding in April, 2009 was again updated in response to
public comments received during the 60-day comment period. Id.; EPA HQ OAR
2009-0171-11639 (JA 3547-55). EPA also published an 11-volume response to
comments with the final Endangerment Finding.'

A.  The Administrator’s Approach To Evaluating The Evidence.

The Administrator relied on thorough and peer-reviewed assessments of
climate change science prepared by the Intergovernmental Panel on Climate
Change (“IPCC”), the United States Global Change Research Program
(“USGCRP?”), and the National Research Council of the National Academies
(“NRC”) as the primary scientific and technical basis for the Endangerment
Finding. EPA evaluated these assessments in several ways: by reviewing the
process employed to develop each assessment, by reviewing their substantive
content in light of in-house expertise, and by taking into consideration the depth of

scientific consensus represented in the assessments. Response to Petitions to

: Excerpts from the TSD and RTC are set forth in the Joint Appendix. The

complete TSD, RTC, and other related documents are available at

http://www.epa.gov/climatechange/endangerment.html (last visited Nov. 10,
2011).

12
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Reconsider Endangerment Finding (“RTP”) 3-2 (JA 4833-37); see also 74 Fed.
Reg. at 66,510-12; 75 Fed. Reg. at 49,581-82. EPA also took comment on using
these assessments as the primary scientific and technical basis for its
determination, and affirmed its view after considering comments. 74 Fed. Reg. at
66,510-12.

The Administrator concluded that the scientific assessments of the IPCC, the
USGCRP, and the NRC were “the best reference materials for determining the
general state of knowledge on the scientific and technical 1ssues before the agency
in making an endangerment decision.” 74 Fed. Reg. at 66,511. These assessments
comprehensively address the scientific issues the Administrator had to examine,
providing her both data and information on a wide range of issues pertinent to the
Endangerment Finding. 74 Fed. Reg. at 66,510. They are recent, and represent the
current state of knowledge on key elements of the endangerment analysis. 74 Fed.
Reg. at 66,511. They are also comprehensive, evaluating and synthesizing
thousands of individual studies to convey the consensus of the body of scientific
literature. 1d.; see also RTC 1-2 (JA 3561-63) (assessments “look at the range of
the scientific literature without ‘cherry-picking’”); RTC 1-14 (JA 3568-74)
(discussing IPCC assessment process). These assessments have been rigorously
reviewed not only by the expert community, but also by United States government

agencies and scientists; indeed, EPA itself took an active part in reviewing and

13
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approving these assessments. 74 Fed. Reg. at 66,511. The assessments therefore
“essentially represent the U.S. government’s view of the state of knowledge on
greenhouse gases and climate change.” Id.

B.  Scientific Support For The Endangerment Finding.

As we now summarize, EPA concluded that the “air pollution” consisting of
the six globally well-mixed greenhouse gases may reasonably be anticipated to
endanger public health and welfare.

Greenhouse gases cause warming: Greenhouse gases in the atmosphere
trap heat on Earth that would otherwise escape into space. 74 Fed. Reg. at 66,517.
These gases are part of the natural greenhouse effect that keeps the planet
habitable. As greenhouse gases are added to the atmosphere, the natural
greenhouse effect is intensified and the planet warms. 74 Fed. Reg. at 66,499.

Levels of greenhouse gases are increasing in the atmosphere due to
human activity: Evidence shows that atmospheric greenhouse gas concentrations
“are at elevated and essentially unprecedented levels™ as the result of human
activities. 74 Fed. Reg. at 66,517. Since pre-industrial times, carbon dioxide
concentrations have increased by 38%; methane levels by 149%; and nitrous oxide
by 23%. Id. Data reaching farther back in time show current atmospheric
concentrations of CO, and methane are above the natural range compared to at

least the last 650,000 years. 1d.
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The climate is warming: Datasets developed by the National Oceanic and
Atmospheric Administration and the National Aeronautics and Space
Administration of the United States and the United Kingdom’s Hadley Center all
show a global average warming trend over the last century, with the greatest
warming occurring over the last 30 years. 74 Fed. Reg. at 66,517. All three
datasets showed that 8 of the 10 warmest years on record had occurred since 2001,
and that the 20 warmest years on record had all occurred since 1981. Id. Global
mean surface temperature was higher during the last few decades of the 20™
century than during any comparable period in the preceding four centuries. Id.
Observational evidence around the globe shows that warming is occurring — e.g.,
there 1s widespread melting of snow and ice; global average sea level is rising; and
widespread changes in extreme temperatures have been observed in all world
regions in the last 50 years. Id. at 66,517-18.

Recent warming has been attributed to the increase in greenhouse
gases: EPA’s conclusion that anthropogenic greenhouse gas emissions very likely
caused most of the past half-century of warming is based on three lines of
evidence:

The first line of evidence arises from our basic physical understanding

of the effects of changing concentrations of greenhouse gases, natural

factors, and other human impacts on the climate system. The second

line of evidence arises from indirect, historical estimates of past

climate changes that suggest that the changes in global surface
temperature over the last several decades are unusual. The third line of

15
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evidence arises from the use of computer-based climate models to

simulate the likely patterns of response to the climate system to

different forcing mechanisms (both natural and anthropogenic).
74 Fed. Reg. at 66,518. The first two lines of evidence include the information
discussed above. In addition, the past half century of warming has occurred at a
time when natural forces such as solar activity and volcanoes would likely have
produced cooling, not warming. Id. The vertical pattern of observed warming —
with warming in the bottommost layer of the atmosphere and cooling immediately
above — 1s consistent with warming caused by greenhouse gases, and inconsistent
with other possible causes. 75 Fed. Reg. at 49,566; RTC 3-35 (JA 3840-42). The
third line of evidence is that multiple analyses using various climate models show
that the observed warming can only be reproduced by incorporating both natural
and man-made influences on the climate. 74 Fed. Reg. at 66,518; see also 75 Fed.
Reg. at 49,565-67.

Warming of the climate threatens human health and welfare: EPA
comprehensively considered “both observed and projected effects of greenhouse

gases in the atmosphere, their effect on climate, and the public health and welfare

risks and impacts associated with such climate change.”* 74 Fed. Reg. at 66,497.

2 Because the vast majority of impacts are related to climate change, the

general public (and this brief) uses the term “climate change™ as short-hand for all
such impacts. Other relevant impacts associated with elevated concentrations of
CO; include ocean acidification and potential growth stimulus to plants. 74 Fed.
Reg. at 66,532, 66,534.
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The Administrator used her best judgment, guided by the statute and based on the
science, to weigh potential risks and benefits and to determine whether, on balance,
those effects may reasonably be anticipated to endanger public health or welfare.
Id.

Regarding public health, the Administrator evaluated “the risks associated
with changes 1n air quality, increases in temperatures, changes in extreme weather
events, increases in food-and water-borne pathogens, and changes in
acroallergens™ associated with climate change. 74 Fed. Reg. at 66,497, 66,524-31.
Adverse effects observed and projected to occur include risks of sickness or
mortality from reduced air quality, intensified heat waves, and more frequent and
intense storms. 74 Fed. Reg. at 66,497-99, 66,516-36. The Administrator also
considered that certain populations (e.g., children and the elderly) are more
vulnerable to these effects. 74 Fed. Reg. at 66,526. The Administrator ultimately
determined that “the public health of current generations 1s endangered,” and that
public health threats will mount over time as greenhouse gases continue to
accumulate in the atmosphere. 74 Fed. Reg. at 66,524,

Regarding public welfare, the Administrator likewise considered the
“multiple pathways™ by which climate change generates risks. 74 Fed. Reg. at

66,531. Adverse public welfare effects observed to date and projected to occur in

the future include increased drought, sea level rise, harm to agriculture, and harm

17
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to wildlife and ecosystems. The Administrator found that the balance of evidence
in every area considered provides support for an endangerment finding to public
welfare, with strong support in the areas of water resources, sea level rise and
coastal areas, infrastructure and settlements, ecosystems and wildlife, and adverse
effects of extreme weather events. 1d. at 66,497-99, 66,530-36.

C. The*“Cause or Contribute” Finding.

For purposes of the “cause or contribute” finding, EPA defined the relevant
“air pollutant™ as “the aggregate group of the same six long-lived and directly-
emitted greenhouse gases [used to define the relevant air pollution],” referred to in
the Endangerment Finding as well-mixed greenhouse gases.” 74 Fed. Reg. at

66,536, see also id. at 66,499. These six gases share several common attributes

that make their aggregation logical — among other things, all are directly-emitted,
long-lived, and have well-understood heating effects. 74 Fed. Reg. at 66,537.
After looking at both the share of global and of U.S. aggregate greenhouse gas
emissions represented by emissions from Section 202(a) sources, the Administrator

found that emissions of well-mixed greenhouse gases from new motor vehicles and

3 The concept of defining an aggregation of compounds as a single “air

pollutant” is not new. 74 Fed. Reg. at 66,540-41; infra at 80-81.

18

ED_002401_00001530-00035



USCA Case #08-1322  Document #1341401 Filed: 14/14/2011  Page 36 of 156

new motor vehicle engines “contribute” to the “air pollution™ for which the
endangerment finding was made. 74 Fed. Reg. at 66,499, 66,537-45.

D.  The Denial of Reconsideration.

EPA received ten voluminous petitions seeking administrative
reconsideration of the Endangerment Finding. See 42 U.S.C. § 7607(d)(7)(B).
These petitions raised two primary categories of objections regarding climate
science. They challenged the validity of certain temperature data, arguing that it
had been distorted, concealed, or manipulated by certain climate scientists. 75
Fed. Reg. at 49,570-76. The petitions also alleged that new information
demonstrated mistakes and biases in analyses conducted by, or for, the IPCC,
which they claimed undermined EPA’s use of those analyses. Id. at 49,569-83.
These Petitioners’ arguments focused on email communications involving
scientists at the Climate Research Unit (“CRU”) of the University of East Anglia in
the United Kingdom (the so-called “climategate” emails). See id. at 49,563.

After a comprehensive review, EPA concluded that the arguments and

evidence in these petitions were inadequate, generally unscientific, and failed to

! For example, the Administrator noted that the amount of annual greenhouse

gas emissions from Section 202(a) sources in the United States ranked behind only
greenhouse gas emissions from China, the United States as a whole, Russia, and
India. 74 Fed. Reg. at 66,539.

i The petitions for reconsideration also raised legal objections that EPA
rejected as untimely and not of central relevance to the Endangerment Finding. 75
Fed. Reg. at 49,584-94.

1°
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show that the science supporting the Endangerment Finding was flawed,
misinterpreted, or inappropriately applied. 75 Fed. Reg. at 49,557. As EPA
explained, its understanding of how manmade emissions contribute to climate
change, and of the risks and impacts of such change, “has been decades in the
making,” and has only become clearer over time — and Petitioners offered nothing
to alter or undermine that understanding. Id. In general, EPA found that
Petitioners relied on exaggerated, isolated, out-of-context evidence that was
insufficient to challenge “the voluminous and well-documented body of science
that 1is the technical foundation of the Administrator’s Endangerment Finding.”
Id.; see also 1d. at 49.570.

EPA’s conclusion was consistent with those reached by multiple
independent bodies examining the CRU emails. Id. at 49,557. Although these
inquiries concluded that some of the CRU’s procedures could be improved, they —
like EPA - ultimately found “no evidence of scientific misconduct or intentional
data manipulation on the part of the climate researchers associated with the CRU e-
mails.” 1d. at 49,558.

EPA thus denied the petitions because the Petitioners failed to provide
substantial support for the argument that the Endangerment Finding should be
revised, and therefore their objections were not of “central relevance”™ to that

Finding. 75 Fed. Reg. at 49,558, 49,583-84; see generally id. at 49,563-84,
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49,584-94 (detailing EPA’s response to scientific, legal, and policy claims). EPA
also concluded that, in many cases, the reconsideration Petitioners had failed to
demonstrate that it would have been impracticable to raise their comments during
the public comment period. 1d.°

STANDARD OF REVIEW

This case is subject to the standard of review set forth in CAA Section
307(d)(9), 42 U.S.C. § 7607(d)(9),” under which the Court asks whether the
challenged action was “arbitrary, capricious, an abuse of discretion, or otherwise
not in accordance with law.” Id. This standard of review “is a narrow one,” and
the Court 1s not “to substitute its judgment for that of the agency.” Citizens to

Preserve Overton Park, Inc. v. Volpe, 401 U.S. 402,416 (1971). The pertinent

question is simply “whether the [agency’s] decision was based on a consideration

of the relevant factors and whether there has been a clear error of judgment.”

6 The three-volume RTP provides a more detailed response to the petitions.

Pertinent excerpts are included in the Joint Appendix. A complete copy of the
RTP, as well as the administrative petitions and other related materials, 1s available
at http://www epa.gov/climatechange/endangerment/petitions.html (last visited
Nov. 10, 2011).

7 The requirements of CAA Section 307(d) apply to a set of enumerated
agency actions and any other EPA action so designated by the Agency. See 42
U.S.C. § 7607(d)(1). Here, EPA noted the application of Section 307(d) in both
the proposed and final Endangerment Finding. See 74 Fed. Reg. at 18,886, 18,889
n.4 (Apr. 24, 2009) (proposal); 74 Fed. Reg. at 66,504-05 (final). As discussed
herein, Petitioners challenge some aspects of the application of Section 307(d)(8),
42 U.S.C. § 7607(d)(8), to their claims regarding review by the Science Advisory
Board, but they do not otherwise challenge the application of Section 307(d) to the
Endangerment Finding.
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Motor Vehicle Mfrs. Ass’n v. State Farm Mut. Auto. Ins. Co., 463 U.S. 29, 43-44

(1983).

Particular deference 1s given to an agency with regard to technical matters
within its area of expertise.® Although Petitioners acknowledge this general rule,
they wrongly contend that EPA forfeited this deference by using third-party
scientific assessments as the primary scientific and technical basis for the

Endangerment Finding.” See Ind. Br. 42-43. Petitioners base this argument on

Achernar Broad. Co. v. FCC, 62 F.3d 1441, 1447 (D.C. Cir. 1995), but Achernar

concerned an agency’s failure to consider options other than a complete denial of
the license application at issue. There is nothing in the opinion to suggest that the
Court withheld deference from the agency based on the agency’s failure to exercise
its own technical expertise. Id. at 1447-48."° By contrast, in this case, there can be
no serious contention that EPA failed to consider any aspect of the complex
scientific issues underlying the Endangerment Finding. See infra [1.B.-D.

Petitioners’ claims that the record does not support the Endangerment Finding are

; See Baltimore Gas & Elec. Co. v. NRDC, 462 U.S. 87, 103 (1983); see also,
e.g., West Virginia v. EPA 362 F.3d 861, 867-68 (D.C. Cir. 2004).

? Petitioners’ claim that EPA did not exercise independent judgment in
evaluating the scientific evidence and making the Endangerment Finding, see Ind.
Br. 42-43, is addressed infra at 36-38

10 Petitioners also cite NLRB v. P.I.LE. Nationwide, Inc., 923 F.2d 506, 518
n.16 (7™ Cir. 1991) for the proposition that an agency “must exercise its touted
expertise and explain the rationale and factual basis for its decision.” (citation
omitted) As discussed in detail below, EPA has done so.
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not a basis for denying EPA deference on what 1s inarguably a highly complex
scientific 1ssue on which EPA has expertise. To the contrary, Petitioners’
arguments are to be assessed in /ight of that deference.

Judicial deference also extends to an agency’s interpretation of a statute it

administers. Chevron U.S.A. Inc. v. NRDC, 467 U.S. 837, 842-45 (1984). Under

the first step of Chevron, if Congress has “directly spoken to the precise question at
1ssue,” that intent must be given effect. 467 U.S. at 842-43. However, under
Chevron’s second step, “if the statute 1s silent or ambiguous with respect to the
specific issue, the question for the court 1s whether the agency’s answer is based on
a permissible construction of the statute.” Id. at 843.

SUMMARY OF ARGUMENT

The Endangerment Finding and the Reconsideration Denial are entirely
consistent with the Act and more than amply explained by the Agency and
supported by the record. Perhaps because of this, Petitioners” challenges to these
actions are mostly indirect and take insufficient account of the comprehensive
administrative record and the requirements of the statute. Petitioners argue at
length that the legal and technical framework for the Endangerment Finding should
be wholly (and unjustifiably) re-engineered to fit Petitioners’ notion of rational
decisionmaking, all the while ignoring that their preferred approach is completely

at odds with clear congressional intent. They also pay scant attention to the actual,
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articulated basis for EPA’s scientific findings, and instead focus almost entirely on
their own 1nappropriate and unjustified characterization of the record. Such tactics
do not meet Petitioners” burden of proving that the Endangerment Finding and
Reconsideration Denial are arbitrary, capricious, or contrary to law.

In the first part of this brief, we explain why the basic legal framework EPA
used to analyze the endangerment question is entirely consistent with the statute,
its legislative history, and applicable judicial guidance. The present version of
Section 202(a)(1), 42 U.S.C. § 7521(a)(1), was drafted specifically to endorse this

Court’s en banc decision in Ethyl Corp. v. EPA, 541 F.2d 1 (D.C. Cir. 1976),

which articulated an approach to “endangerment” that focuses on prevention of
adverse impacts to public health and welfare before they occur and, to that end,
explicitly eliminated just the sort of empirical hurdles Petitioners advocate here.
Next, we explain in detail why the administrative record offers
overwhelming support for the Agency’s conclusion that air pollution, in the form
of atmospheric concentrations of six greenhouse gases, may be reasonably
anticipated to endanger public health and welfare. In fact, most of the key
components of EPA’s scientific analysis are essentially undisputed. Although
Petitioners mount numerous scattershot challenges to the science and data on
which EPA relied, these amount to little more than mistaken or essentially

irrelevant characterizations of isolated parts of an abundant and convincing
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technical record. The petitions for administrative reconsideration of the
Endangerment Finding were based entirely on arguments that did not raise issues
of “central relevance” to the Endangerment Finding within the meaning of CAA
Section 307(d)(7)(B), 42 U.S.C. § 7607(d)(7)(B), and that in many cases could
have been raised during the comment period. Accordingly, EPA also acted
reasonably in denying those petitions.

Neither 1s there merit to Petitioners’ contention that EPA erred in classifying
the atmospheric mix of six long-lived, heat-trapping gases as the “air pollutant™
that was the focus of the Agency’s contribution analysis. Both the statute and
EPA’s regulatory precedent support such an approach. Furthermore, these gases,
collectively, are the primary driver of the climate effects that are the focus of the
Endangerment Finding and share common, relevant attributes that make their
aggregation as a single air pollutant sensible. The air pollutant is properly defined
as the same mix of gases as the air pollution.

It was more than reasonable for EPA to reject the suggestion that judging the
presence or absence of an “endangerment” required the Agency to quantify safe
and unsafe levels of risk from climate change and to gauge the extent to which
subsequent emission standards might ameliorate these risks. EPA also reasonably
deemed irrelevant to its endangerment analysis a variety of factors that are not

mentioned in section 202(a)(1) and that do not directly relate to a determination of
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the effects of the air pollution at issue. For example, Petitioners argue at length
that EPA should have considered the impacts that eventual regulation of
greenhouse gas emissions from stationary sources might have, but stationary
source 1ssues are nowhere even mentioned in Section 202(a)(1). EPA also
correctly determined that consideration of other factors stressed by Petitioners —
such as the alleged societal benefits of pollution-causing activities and the extent to
which Americans might adapt to or mitigate adverse impacts to public health and
welfare — 1s not required by Section 202(a)(1) and would be antithetical to
congressional goals and intent.

Finally, Petitioners’ claims concerning the alleged necessity of review by the
SAB should be denied on waiver grounds and because they are meritless, in any
event.

ARGUMENT

L THE ENDANGERMENT FINDING IS PREMISED ON EPA’S
SOUND AND APPROPRIATE CONSTRUCTION OF THE CLEAN
AIR ACT
As discussed above, Section 202 of the Act, 42 U.S.C. § 7521, establishes a
two-step path to regulation of emissions from new motor vehicles and engines. In
the first step, pursuant to Section 202(a)(1), EPA is to determine whether, in the

Administrator’s “judgment,” emissions of “any air pollutant” from such sources

“cause or contribute” to “air pollution which may reasonably be anticipated to
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endanger public health or welfare.” 42 U.S.C. § 7521(a)(1). This is commonly
referred to as an “endangerment” finding. If the Administrator makes a positive
endangerment finding, EPA i1s directed to 1ssue standards applicable to those
emissions, id., taking into account the cost and technological factors set forth
separately in subsection 202(a)(2), 42 U.S.C. § 7521(a)(2).

In this case, EPA made the Endangerment Finding in a separate proceeding
from the emission standards (i.e., the Vehicle Rule). While this is a slightly
different procedure than EPA has most often used in the past,'’ there is no
substantive difference, since EPA customarily sets forth its “endangerment”
analysis separately from its analysis of the related regulatory standards even where
both are combined into one Federal Register notice."

While Petitioners do not contest EPA’s procedural discretion to make a
separate endangerment finding, see Ind. Br. 13, they argue that EPA cannot make
an endangerment finding unless it quantifies the degree of risk posed by the

identified endangerment and finds that corresponding motor vehicle standards will

H But see, e.g., 65 Fed. Reg. 76,790 (Dec. 7, 2000) (stand-alone endangerment

finding for certain types of spark-ignition engines).

12 See, e.g., 69 Fed. Reg. 38,958, 38,962-63 (June 29, 2004); 59 Fed. Reg.
31,306, 31,318 (June 17, 1994) (regulation of certain emissions from nonroad
engines pursuant to CAA Section 213(a)(4), 42 U.S.C. § 7513(a)(4) (1994) (final
rules); 68 Fed. Reg. 28,328, 28,336-37 (May 23, 2003); 58 Fed. Reg. 28,809,
28,845-46 (May 17, 1993) (nonroad engines proposed rules); see also, e.g., 66 Fed.
Reg. 5002, 5007-08 (Jan. 18, 2001) (standards for highway heavy duty diesel
engines and diesel sulfur fuel - final); 65 Fed. Reg. 35,430, 35,435-46 (June 2,
2000) (proposal).
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substantially address that risk. Indeed, Petitioners even contend that EPA should
have integrated certain aspects of stationary source regulation of greenhouse gas
emissions into its analysis for the Endangerment Finding. As we discuss in Parts V
and VI of this brief, infra, none of Petitioners” arguments on these points 1s
correct.”

Instead, as we discuss in this section, EPA properly construed the statute (in
light of its text, structure, legislative history, and applicable precedent) as requiring
the Endangerment Finding to be focused solely on a precautionary, science-based
judgment by the Administrator as to whether or not the motor vehicle emissions in
question cause or contribute to air pollution that is reasonably anticipated to
endanger public health or welfare. EPA’s approach to the endangerment question
should be upheld as, at the very least, “reasonable” under Chevron, 467 U.S. at
844,

A. The Endangerment Finding Is Properly Focused Solely on the

Science Pertaining to the Public Health and Welfare Impacts of

the Air Pollution Under Consideration.

As the Supreme Court made clear in Massachusetts, the endangerment and

contribution criteria enumerated in Section 202(a)(1) limit the Agency to a science-

13 Some of Petitioners’ challenges appear to relate, at least in part, to the

Vehicle Rule, which is not before the Court in this case. See, e.g., Ind. Br. 13, 24-
28. EPA’s record for the Vehicle Rule fully addresses all factors properly before
the agency in adopting emissions standards, and any objections to the Vehicle Rule
are properly raised in the litigation on that rule, not in this action.
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based judgment as to whether greenhouse gas concentrations in the atmosphere
constitute “air pollution™ that may reasonably be anticipated to endanger public
health or welfare, and whether vehicle emissions cause or contribute to that air

pollution. 74 Fed. Reg. at 66,507 (citing Massachusetts, 549 U.S. at 532-34). The

cost and technology considerations relevant to promulgation of subsequent mobile
source emission standards are separately enumerated in the standard-setting
provisions of Section 202(a)(2) of the Act, and it is solely in that context that
Congress intended EPA to consider cost of compliance and the period necessary to
permit the development and application of the requisite technology. See 74 Fed.

Reg. at 66,508; see also Massachusetts, 549 U.S. at 533-34. Nor are issues

regarding stationary sources, which are not mentioned in Section 202(a)(1) or (2)
at all, related to “the science of greenhouse gases or climate change, or the impacts
of climate change on public health or welfare.” 74 Fed. Reg. at 66,515; see also id.
at 66,500-01 (“EPA 1s limited to consideration of science when undertaking an
endangerment finding . . . .”"). As the Supreme Court stated ‘‘EPA can avoid
taking further action only if it determines that greenhouse gases do not contribute
to climate change or if it provides some reasonable explanation as to why it cannot
or will not exercise its discretion to determine whether they do.”” 549 U.S. at 533;
see also id. at 533-34 (rejecting certain by EPA policy arguments, noting that those

arguments “have nothing to do with whether greenhouse gas emissions contribute
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to climate change. Still less do they amount to a reasoned justification for
declining to form a scientific judgment’) (emphasis added). As EPA reasonably
concluded, the Administrator “must base her decision about endangerment on the
science, and not on policy considerations about the repercussions or impact of such
a finding.” 74 Fed. Reg. at 66,515.
B.  The Legislative History of Section 202(a)(1) Confirms That
“Endangerment” Is a Protective, Science-Based Judgment
Focused Solely on the Potential Threat to Public Health and
Welfare From Air Pollution.

Pertinent legislative history also confirms that an endangerment finding
under Section 202(a)(1) was intended by Congress to be a protective, science-
based judgment (not a fact-finding exercise) that is focused solely on potential
threats to public health and welfare posed by air pollution.

The present text of the endangerment provision in Section 202(a)(1) was

added by Congress in 1977 as an affirmation of Ethyl Corp v. EPA, 541 F.2d 1

(D.C. Cir. 1976) (en banc), which upheld EPA regulations restricting the amount
of lead in gasoline. Before the Court in Ethyl was a pre-1977 fuel provision in
Section 211(c)(1)(A), 42 U.S.C. § 1857f-6¢(1)(A) (1976), which provided that
EPA could regulate fuel additives whose emissions “will endanger the public
health or welfare.” See Ethyl, 541 F.2d at 7. After a thorough analysis, this Court

concluded that even this older “will endanger™ standard “is precautionary in nature
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and does not require proof of actual harm before regulation is appropriate.” Id. at
17.

The Court in Ethyl opined that “a determination of endangerment to public
health 1s necessarily a question of policy that is to be based on an assessment of
risks and that should not be bound by either the procedural or the substantive rigor
proper for questions of fact.” Id. at 24. Such an approach is particularly important
in the environmental context, where an elusive search for scientific “certainty” will
“often allow for only reactive, not preventive, regulation.” Id. at 25.

The Ethyl court specifically distinguished the “will endanger the public
health or welfare” provision from another CAA provision which required EPA to
make a finding as to whether the fuel additive would 1mpair the performance of
emission control devices. See Ethyl, 541 F.2d at 23-24. The Court explained that
those other provisions call for a “peculiarly factual finding” that 1s “inherently
unlike” the endangerment standard: “[d]anger is a risk, and so must be decided by
assessment of risks as well as by proof of facts.” Id. at 24. The Court noted that in
1970, Congress had expressly considered, but rejected, a House bill that would
have established fact-based findings that the Administrator would have had to
make in conjunction with an endangerment finding. 1d. at 21-23. Further, this
aspect of the en banc Court’s decision in Ethyl was vigorously criticized in the

dissent, which would instead have imputed a fact-finding requirement into the
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“will endanger” determination. See Ethyl, 541 F.2d at 94-97 (Wilkey, J.,
dissenting). Thus, this Court clearly, knowingly, and expressly rejected the
argument that detailed fact-finding must accompany a “judgment” of
endangerment under the Act.

When Congress amended the Act in 1977 to ratify the approach taken in
Ethyl, it explained its goals in remarkable detail. See H.R. Rep. No. 95-294, at 43-
51, reprinted in 1977 U.S.C.C.A.N. 1077, 1121-29."* Among other things,
Congress stressed that it intended to emphasize “the preventative or precautionary
nature of the act” and “the predominant value of protection of public health.” Id. at
49,1977 U.S.C.C.AN. at 1127. Further, Congress stressed that it “authorize[d]
the Administrator to weigh risks and make reasonable projections of future trends”
and directed the Administrator “[t]o assure that the health of susceptible
individuals, as well as healthy adults, will be encompassed in the term “public
health’ ... .” Id. at 49-50, 1977 US.C.C.AN. at 1127-28.

Congress also recognized that in light of the inherent “uncertainties and
limitations in the data which will be available to the Administrator,” courts should

conduct “adequate judicial review of the reasonableness of the Administrator’s

14 These revisions to the endangerment provisions in the Act were part of the

House bill and were concurred in by the Senate. See 1977 U.S.C.C.AN. 1502,
1564. The House Report was cited and discussed in both the D.C. Circuit and
Supreme Court decisions in Massachusetts v. EPA. See Massachusetts v. EPA,
549 U.S. at 506 n.7; Massachusetts v. EPA, 415 F.3d 50, 76-77 (D.C. Cir. 2005)
(Tatel, J., dissenting), reversed, 549 U.S. 497 (2007).
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judgment in assessing risks” but should not “attempt[] to act ‘as the equivalent of a
combined Ph. D. in chemistry, biology, and statistics’ . . . .” Id. at 50, 1977
U.S.C.C.AN. at 1128. Congress therefore changed the former “will endanger”
criterion to the present “may reasonably be anticipated to endanger,” and expressly
characterized the finding as an exercise of “judgment” by the Administrator. Id. at
51,1977 US.C.C.AN. at 1129. Congress explained that while the Administrator
must exercise her judgment reasonably, and cannot base an endangerment finding
on “’crystal ball” speculation,” she is authorized to make “comparative
assessment[s] of risks™ and “projections of future possibilities™ based on
“extrapolat[ions] from limited data.” Id. at 50-51, 1977 U.S.C.C.A.N. at 1128-29.
In this regard, the Committee noted that it had considered and “expressly rejected”
an amendment that would have deleted the phrase “in his judgment™ and replaced
it with a provision requiring factual findings instead. 1d. at 51, 1977 US.C.C.A.N.
at 1129,

A number of pertinent conclusions are apparent from the foregoing. First,
Congress’ overwhelming focus in crafting the present language of the
endangerment provision in Section 202(a)(1) was the protection of the public from
risks to health and welfare from air pollution. Second, Congress recognized that
the Administrator must be able to take action even with incomplete and uncertain

data if she is going to be able to effectuate the goal of acting to prevent harm
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before it occurs.” Third, while Congress recognized that the Administrator must
take reasonable account of available evidence, 1t also specifically intended an
endangerment finding to be an exercise of judgment, not a factual finding. Fourth,
Congress intended the Administrator’s duty to protect public health to be quite
broad, including, for example, the obligation to protect the health even of
especially “sensitive” populations.

In sum, for all the foregoing reasons, EPA properly construed the Act as
focusing an endangerment finding under Section 202(a)(1) solely on two
questions: (1) whether “air pollution™ (in this case atmospheric concentrations of
six greenhouse gases) may reasonably be anticipated to endanger public health or
welfare; and (2) whether motor vehicle emissions cause or contribute to this air
pollution. As we will discuss in the following sections, EPA had overwhelming
evidence in the record to support its judgment that both of these questions should
be answered 1n the affirmative here, and ample legal basis to reject the alternative

approaches to the endangerment inquiry advocated by Petitioners.

15 As EPA explained, see 74 Fed. Reg. at 66,508, Congress’ discussion of
“prevention” of harm was meant to rebut the suggestion that EPA should be
precluded from making an endangerment finding before actual harm had occurred,

and had nothing to do with any assessment of possible emission controls. Id.; see
also H.R. Rep. No. 95-294, at 48-49, 1977 U.S.C.C.A.N. at 1126-27.
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II. THE RECORD SUPPORTS THE ADMINISTRATOR’S FINDING
THAT ELEVATED CONCENTRATIONS OF GREENHOUSE
GASES ARE REASONABLY ANTICIPATED TO ENDANGER
PUBLIC HEALTH AND WELFARE
The Endangerment Finding is based on an extensive, intensely scrutinized

and peer-reviewed scientific record. See supra at 12-14; 74 Fed. Reg. at 66,497,

66,510-12. Much of the basic scientific information underlying the

Administrator’s finding is, moreover, essentially undisputed. That greenhouse

gases trap heat; that trapped heat in turn warms the climate; that levels of

greenhouse gases in the atmosphere are increasing; that this increase is caused by
human activity; and that greenhouse gas levels in the atmosphere are projected to
continue rising for the foreseeable future — none of this 1s seriously disputed.
Petitioners are unable to rebut these well-documented conclusions, and thus
launch unfocused and unjustified attacks on isolated elements of the administrative
record. Given EPA’s comprehensive review of a robust scientific record, EPA’s
imperative to act to prevent harm even in the face of uncertainty, and the high
degree of deference due EPA on matters of scientific interpretation within the

Agency’s core area of expertise, Petitioners’ attacks fail. '°

16 Petitioners suggest that EPA rushed the Endangerment Finding for policy

reasons. See Ind. Br. 5-6, 33; see also Kan. Br. 7. EPA explained, however, that
given the ten years since the original petition, it had “a responsibility to respond to
the Supreme Court’s decision and to fulfill its obligation under current law,” and
that there was “good reason to act now given the urgency of the threat of climate
change and the compelling scientific evidence.” 74 Fed. Reg. 66,500-01.
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A.  The Administrator Relied On Well-Founded Science to Make Her

Judgment.

The Administrator properly relied on the thorough assessments prepared by
the IPCC, the NRC, and the USGCRP as the primary scientific and technical basis
for the Endangerment Finding. 74 Fed. Reg. at 66,510-12; 75 Fed. Reg. at 49,581-
82. In EPA’s view, these assessments were, and remain, the best source materials
for determining the state of science with regard to climate change.'” 74 Fed. Reg.
at 66,511; supra at 13-14. The assessments synthesize an extensive body of
scientific studies, and ultimately demonstrate the broad scientific consensus on
how greenhouse gases affect the climate, as well as the impact of present and
projected future climate changes on human health, society, and the environment. '®
74 Fed. Reg. 66, 511. Both EPA’s summary of the science and its rationale for

relying primarily on these assessment reports underwent notice and comment. 74

17 A subsequent 2010 National Research Council assessment confirms the

robustness of these analyses. This study is in the record supporting the denial of
reconsideration. See National Research Council (NRC) (2010), Advancing the
Science of Climate Change, National Academy Press, Washington, D.C., EPA HQ
OAR-2009-0171-12091; 75 Fed. Reg. at 49,558.

8 Contrary to Petitioners’ contention, EPA was not required to place the
“scientific data underlying” the hundreds to thousands of studies summarized in
these assessments in the docket. See Va. Br. 30; see also Kan. Br. 26-27. This
Court has flatly rejected the same argument in prior cases under the Act. See Coal.
of Battery Recyclers Ass’n v. EPA, 604 F.3d 613, 622-23 (D.C. Cir. 2010); Am.
Trucking Ass’ns v. EPA, 283 F.3d 355, 372 (D.C. Cir. 2002) (“requiring agencies
to obtain and publicize the data underlying all studies on which they rely ‘would be
impractical and unnecessary’”) (citation omitted).
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Fed. Reg. at 18,894. EPA’s conclusion that it “has no reason to believe that the
assessment reports do not represent the best source material” for an endangerment
finding, and that putting the existing assessments aside and attempting to develop a
new assessment would not “provide any better basis for making the endangerment
decision,” 74 Fed. Reg. at 66,511, was thus reached only after a careful and
thorough review.

Although the scientific assessments reviewed by EPA provided the principal
source materials for the Endangerment Finding, the Administrator exercised her
own judgment in making that Finding. See, e.g., 74 Fed. Reg. at 66,497
(Administrator determined that scientific evidence compellingly supports an
endangerment finding; assessments by USGCRP, IPCC, and others “serve as the
primary scientific basis supporting the Administrator’s endangerment finding™);
see generally 1d. at 66,497-99; RTP 3-2 (JA 4833-37). This Court has stated that
an agency does not improperly delegate its authority or judgment merely by using
work performed by outside parties as the factual basis for its decision making. See

U.S. Telecom Ass’n v. FCC, 359 F.3d 554, 567-68 (D.C. Cir. 2004); United

Steelworkers of Am. v. Marshall, 647 F.2d 1189, 1216-17 (D.C. Cir. 1980)."

o In U.S. Telecomm Ass’n, the D.C. Circuit concluded that an agency had

acted unlawfully by expressly delegating its decision-making authority to state
commissions. 359 F.3d at 565; see Va. Br. 29. Petitioners do not allege that EPA
expressly delegated its Section 202(a) authority, nor did EPA do so.
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In United Steelworkers, the Court rejected an argument that an agency had

improperly relied on outside consultants where the petitioning party “[could not]
buttress its general allegation of excessive reliance with any specific proof that the
Assistant Secretary failed to confront personally the essential evidence and
arguments” at issue. 647 F.2d at 1217. As the Court elaborated, “unsupported
allegation[s]” could not “overcome the presumption that agency officials and those
who assist them have acted properly.” Id. Petitioners’ conclusory assertion that
the Administrator did not exercise her own judgment (see, e.g. Ind. Br. 33, Va. Br.
31) is both “unsupported™ by “specific proof” and directly contradicted by the

administrative record. See generally Va. Br. 23, 27-30, 35; Ind. Br. 7-8, 33, 42;

see also Amicus Brief of the State of Kansas (“Kan. Br.”) 1-2.2

Neither can Petitioners overcome the overwhelming weight of the record
establishing that the IPCC, NRC, and USGCRP assessments represent a
“comprehensive assessment of the scientific literature,” and the best possible
scientific foundation for the Endangerment Finding.*' See RTC 1-2 (JA 3561-63).

Industry Petitioners suggest that the IPCC assessments are unreliable because the

20 Amicus State of Kansas claims that the [IPCC “concluded that anthropogenic

emissions endanger public health and welfare.” Kan. Br. 2. Kansas’ only support
for the proposition that the /PCC reached this conclusion is a general citation to
EPA’s Endangerment Finding. See id. n.1. Kansas has thus provided no evidence
that the IPCC, as opposed to EPA, was responsible for this conclusion.

2 Petitioners’ meritless arguments concerning alleged deficiencies in the IPCC
assessment that were raised in the petitions for reconsideration are addressed infra
at 73-75.
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IPCC was allegedly chartered “for the express purpose of studying human-induced
climate change.” Ind. Br. 8. The IPCC, however, unquestionably considered both
natural climate variability and human factors. See, e.g., TSD at 48 (JA 3396)
(IPCC finds that manmade greenhouse gases, increasing solar output, and relative
lack of volcanic activity contributed to temperature rise during early part of 20th
century).”

There was, moreover, ample opportunity for public review and comment on
these assessments and EPA’s use of them. The 2008 ANPR sought comment on
the best available science for an endangerment finding, including the IPCC and
U.S. Climate Change Science Program (now the USGCRP). 73 Fed. Reg. at
44.425. The assessments also underwent their own peer review and (for the [PCC
and the USGCRP) public review process.”> 74 Fed. Reg. at 66,503. Counting the
comment period for the ANPR and for the Endangerment Finding itself, the public

had at least 180 days — six months — to comment on the scientific and technical

2 Kansas’ related claim that the IPCC “is not a scientific body but a political

body,” Kan. Br. 12, is backed by nothing more than Kansas” own speculations
regarding the “expected” motivations of scientists participating in the IPCC.

= Petitioners claim that the public did not have an opportunity to comment on
these assessments while they were being prepared, Va. Br. 34, but cite nothing to
support this statement.
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basis for that Finding. Petitioners offer no evidence to support their conclusory

claim that this period was inadequate.* Va. Br. 34-35; see also Kan. Br. 25-26.
Petitioners’ claim that EPA improperly delegated its judgment, or

improperly relied on thorough scientific assessments, must therefore be rejected.

B. EPA’s Conclusions Were Reached After Careful Consideration of
Uncertainty.

Where a statute is precautionary, actions under that statute are designed to
protect the public health, evidence 1s “difficult to come by, uncertain, or conflicting
because it is on the frontiers of scientific knowledge,” and the ultimate
endangerment determination 1s “that of an expert administrator,” the Court “will
not demand rigorous step-by-step proof of cause and effect.” Ethyl Corp., 541
F.2d at 27-28; see also Part I.B, supra. This is particularly true in the
environmental context, where demanding scientific certainty would “often allow
for only reactive, not preventive, regulation.” Ethyl, 541 F.2d at 25. Section
202(a) 1s just such a provision; thus, EPA can act to prevent harm even in the face

of uncertainty. See supra at 32-34; Lead Indust. Ass’n v. EPA, 647 F.2d 1130,

# Petitioners also suggest that EPA merely cited scientific assessments in its

response to public comments. Va. Br. 35. Petitioners have, however, failed to
offer even a single example of an allegedly inadequate comment response. See id.
n.20. EPA naturally cited the assessments that form the primary technical and
scientific basis for the Endangerment Finding; however, in doing so, it typically
also considered the underlying literature. See, e.g., RTC 3-16 (JA 3823-25); RTC
3-28 (JA 3835-36); RTC 3-33 (JA 3838-39). The record thus contradicts
Petitioners’ claim that EPA “dismiss[ed]” public comments based on third-party
disagreement. Va. Br. 35.
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1155 (D.C. Cir. 1980) (requiring EPA to conclusively demonstrate adverse health
effects would be inconsistent with precautionary and preventive nature of statute).
Given that Petitioners cannot reasonably claim that EPA is required to
achieve 100% certainty, they turn to claiming that EPA chose to assign a near-
100% level of certainty to its conclusions, as well as to the scientific evidence
supporting those conclusions (the “high risk™ aspect of Petitioners” high risk/high
harm straw man). See, e.g., Ind. Br. 2, 43, 44,45, 48. In fact, the 90-99%
certainty Petitioners reference was used by the Administrator in regards to specific
statements, including the Administrator’s conclusion that “[m]ost of the observed
increase in global average temperatures since the mid-20"™ century is very likely
[1.e., 90 to 99% likely] due to the observed increase in anthropogenic greenhouse
gas concentrations.” 74 Fed. Reg. at 66,518. Petitioners improperly cite this
Federal Register passage (which refers to the causes of recent warming, not the
risks from climate change) to assert that EPA “is 90-99% certain that human-
caused climate change threatens public health and welfare.” Ind. Br. 2.
Petitioners do not offer any citations to support their claims that EPA was
uniformly 90-99% certain of all aspects of the Endangerment Finding. See, e.g.,
Ind. Br. 44 (referring, without citation, to “EPA’s 90-99% confidence risk
assessment”); 54-55 (suggesting, without citation, that EPA claimed to be 90-99%

certain of particular evidence). Petitioners cannot do so. In fact, the
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Administrator’s endangerment finding was based on a consideration of “the rotality
of scientific evidence, some of which was assessed as being virtually certain . . .
while other evidence was less certain.” RTC 1-35 (JA 3593) (emphasis added);
see also 74 Fed. Reg. at 66,497 (recognizing variety in nature and potential risks
and impacts of human-induced climate change), 66,506 (recognizing “varying
degrees of uncertainty” in scientific issues).

The question for the Court is not whether EPA can demonstrate that the
Endangerment Finding and the evidence supporting it are beyond questioning, or
that every piece of evidence points only in support of that Finding. ** Tt is, rather,
whether EPA took all relevant record material into account in a “rational manner;”
if 1t did so, the Court will not overrule EPA’s expert judgment. See Am.

Petroleum Inst. v. Costle, 665 F.2d 1176, 1187 (D.C. Cir. 1981). As discussed in

»  Petitioners cite New York v. EPA, 413 F.3d 3, 31 (D.C. Cir. 2005) for the
proposition that an agency “must offer [an] adequate rationale where ‘evidence in
the record may also support other conclusions.”” Ind. Br. 46. New York actually
states that “the fact that the evidence in the record may also support other
conclusions” did not prevent the Court from concluding that EPA’s decisions were
rational and supported by the record. 413 F.3d at 31 (citations and internal
quotations omitted). To the extent Petitioners suggest the existence of conflicting
or uncertain evidence calls EPA’s conclusions into question, their argument is
inconsistent with well-established precedent. See, ¢.g., Lead Indust., 647 F.2d at
1160 (“disagreement among the experts is inevitable when the issues involved are
at the ‘very frontiers of scientific knowledge,” and such disagreement does not
preclude us from finding that the Administrator’s decisions are adequately
supported by the evidence in the record™).
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the following sections, EPA did so, and the robust administrative record fully
supports the Endangerment Finding.

C. The Record Supports Attribution of Most of the Recent Climate
Change to Manmade Greenhouse Gas Emissions.

EPA’s conclusion that manmade greenhouse gas emissions have very likely
caused most of the past half-century of warming is supported by three lines of
evidence: a “basic physical understanding” of the impacts of various changes (both
natural and manmade) on the climate system, historical estimates that suggest
recent changes in global surface temperature are unusual, and computer-based
models that simulate the climate’s likely response to various forcing mechanisms.
74 Fed. Reg. at 66,518. Petitioners offer nothing that contradicts the
overwhelming weight of the administrative record, which demonstrates that each
of these three lines of evidence provides significant support for the Endangerment
Finding.

1. The Endangerment Finding is consistent with a basic
physical understanding of the climate.

Regarding the first line of evidence, Petitioners do not dispute certain basic
physical facts about the effect of greenhouse gases. Ind. Br. 45 (“The physical
properties of [greenhouse gases] are well understood . . .”); Ind. Br. 47 (greenhouse
gases increase amount of heat retained in atmosphere). Instead, they suggest that

there 1s too much uncertainty about other factors for EPA to have high confidence
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that manmade greenhouse gases are very likely responsible for most recent
warming. See Ind. Br. 44-46. Petitioners have, however, dramatically overstated
the nature and significance of uncertainties in the record, and have failed to
demonstrate that, when the record 1s viewed as a whole, EPA’s conclusion
regarding the likely cause of recent warming 1s arbitrary or capricious.

a. Solar energy.

Solar energy plays a key role in the earth’s temperature, and a change in
solar energy can lead to either warming or cooling of the climate. The assessment
reports found that the warming of the past half-century occurred when natural
forcings — including changes in solar activity — would likely have produced

cooling, not warming. 74 Fed. Reg. at 66,518; see also, e.g., TSD at 50 (JA 3398)

(natural external forcing factors would likely have produced cooling rather than
warming during past half century). In addition, the pattern of recent warming in
the atmosphere 1s consistent with warming from increased greenhouse gases, and
inconsistent with warming from increased solar radiation. RTC 3-24, 3-25 (JA
3831-33). Petitioners do not contest this evidence.

Instead, Petitioners point to the IPCC’s assignment of a low level of
scientific understanding to a quantification of the heating effect of solar energy
(“radiative forcing”) from 1750 to 2005, and assert that this uncertainty 1s

inconsistent with a conclusion that most of the recent warming is very likely
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caused by human activity. See Ind. Br. 45. EPA’s conclusion, however, concerns
warming since the mid-20" century, not over the last 250 years. See IPCC Table
2.12 (JA 4987); TSD at 24 (JA 3372).*° In addition, the IPCC categorized two
specific factors related to solar energy as “uncertainties™ over this 250-year time
period: “relationship between proxy data and total solar irradiance,” and “indirect
ozone effects.” Table 2.11, Ind. Br. C-3. The “proxy data” uncertainty refers to
inferring historical solar activity by using indirect measures.”” See RTC 3-35 (JA
3840-42). Importantly, for over a quarter of a century, there has been continuous
direct monitoring of total solar energy — and in the table cited by Petitioners, the
IPCC characterizes these direct measurements as a “certainty.” Table 2.11, Ind.
Br. C-3; RTC 3-24 (JA 3831-32).

EPA’s conclusion regarding warming over the last half-century is thus
supported by “certain” measurements of solar energy extending over half of that
period. In addition, EPA properly accounted for uncertainty regarding historical
solar irradiance by acknowledging solar heating effects as a range, not as an

absolute figure. See TSD at 26 (JA 3374) (“[c]hanges in solar irradiance since

26 EPA referred to warming since 1750 to support the view that greenhouse

gases are the largest of the manmade drivers of warming. 74 Fed. Reg. at 66,517,
n.19.
2 The “ozone effects” uncertainty refers to changes in the ozone layer due to
changes in UV radiation from the sun. The IPCC estimated that accounting for UV
variations could lead to a decrease in estimates of solar heating of up to 15%,
meaning this uncertainty points to /ess warming attributable to solar activity, not

more. [PCC Fourth Assessment Report (“AR4™) at 192 (JA 4983).
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1750 are estimated to cause a radiative forcing of . . . +.06 to +.30 W/m* [“watts
per square meter,” a measure of net heating effect]) (emphasis added); see also
RTC 3-24 (JA 3831-32). Even the maximum warming effect that could have been
caused by solar energy changes over the past 250 years (+.30 W/m?) is only about
13% of the minimum +2.38 W/m?* warming effect due to the increase in
concentrations of the long-lived greenhouse gases during the same time period.
See TSD at 24 (JA 3372); RTC 3-24 (JA 3831-32). Petitioners have not
demonstrated that uncertainty regarding historical solar irradiance over 250 years
undermines EPA’s conclusions regarding the dominant cause of warming over the
last half-century.

b. Reflection of solar energy.

Clouds and aerosols in the atmosphere reflect solar radiation, thus limiting
solar warming of the climate. See AR4 at 96 (JA 4979). As with their claims
regarding solar radiation, Petitioners argue that a low level of scientific
understanding regarding the quantification of cloud effects on the climate over the
last 250 years undermines EPA’s conclusions regarding the cause of warming over
the last half-century. Ind. Br. 45. And as with solar radiation, this uncertainty
concerns quantifying effects over a much longer time period than the recent
warming addressed in the Endangerment Finding. This uncertainty is again

accounted for by expressing these effects as a range; moreover, heating caused by
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increased greenhouse gases 1s shown to outweigh any potential cloud effects. See
TSD at 23-24 and Figure 4.1 (JA 3371-72).
c. Climate feedbacks.

There is no dispute that greenhouse gases trap heat that would otherwise
escape the planet; the more greenhouse gases in the atmosphere, the more heat is
trapped. See supra at 14. “Feedbacks™ are processes that can either amplify or
dampen the climate system’s initial response to heating — positive feedbacks tend
to increase warming, while negative feedbacks tend to reduce warming. TSD at 26
(JA 3374). Contrary to Petitioners’ claims, feedbacks are not “poorly understood,”
nor are they mere “assumptions.” Ind. Br. 47; see also 1d. at 45. They result from
scientific principles representing interactions between different elements of the
climate system. For example, it is well-established that as air temperature
increases, the air can hold more water. Increased water vapor in the atmosphere
traps even more heat, thus causing even more warming (a positive feedback). See
TSD at 26, 66 (JA 3374, 3414).

There 1s strong evidence that when all feedbacks are considered together and
all uncertainties are accounted for, the net effect is one of increased warming — in
other words, negative (cooling) feedbacks are insufficient to cancel positive
(warming) feedbacks. See TSD at 66 (JA 3414) (IPCC concludes that climate

sensitivity 1s very likely greater than 2.7°F, which means a net warming effect
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from feedbacks). Petitioners’ suggestion that the effect of greenhouse gases could
somehow be “canceled” by feedbacks, Ind. Br. 45, is thus inconsistent with the
administrative record.

Petitioners have, in sum, failed to demonstrate that recognized uncertainties
regarding quantifying the precise effects of solar radiation, the reflection of that
radiation by clouds and aerosols, and climate feedbacks undermine the
Endangerment Finding.*®

2. The record supports EPA’s conclusions regarding
temperature trends.

With respect to the second line of evidence, EPA concluded that historical
estimates of past climate changes suggest that global average temperatures over the
last half-century are unusual relative to at least the past 1,300 years (although
uncertainty is significant prior to 1600). These historical estimates are based in
part on various temperature reconstructions that the NRC found yield a generally

consistent picture of temperature trends during the preceding millennium. See 74

Fed. Reg. at 66,518; 75 Fed. Reg. at 49,570-71; TSD 31-32 (JA 3379-80).

28 . . . . )
Petitioners point to “the climate’s response to external forcings™ as a

purported fourth factor. Ind. Br. 44, 45. Changes 1n solar energy, reflectivity, and
greenhouse gas concentrations are external forcings; the climate’s response is what
follows from these forcings. See AR4 at 96 (JA 4979). Petitioners’ claim that
modeled projections of this response are maccurate, Ind. Br. 45, is addressed infra
at 55.
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Petitioners do not attack EPA’s comparison of recent warming to the past
1300 years, but instead make straw man arguments. Petitioners contend that
because EPA did not attribute a warming trend from 1910 to 1945 to greenhouse
gas concentrations, EPA cannot so attribute later warming. Ind. Br. 52. EPA did
not, however, state that the 1910-1945 warming trend was “not caused” by
manmade greenhouse gases. To the contrary, EPA explicitly acknowledged that
both greenhouse gas emissions and natural forces contributed to the earlier
warming trend:

The IPCC . .. finds that anthropogenic [greenhouse gas| emissions

were one of the influences contributing to temperature rise during the

early part of the 20™ century along with increasing solar output and a

relative lack of volcanic activity. During the 1950s and 1960s, when

temperature leveled off, increases in aerosols from fossil fuels and

other sources are thought to have cooled the planet. For example, the

eruption of Mt. Agung in 1963 put large quantities of reflective dust

into the atmosphere. The rapid warming since the 1970s has occurred

in a period when the increase in [greenhouse gases] has dominated
over all other factors.

TSD at 48 (JA 3396) (emphasis added); see also RTC 3-57 (JA 3855-56). Neither,
by the same token, did EPA find that recent warming was solely caused by
manmade greenhouse gas emissions (see Ind. Br. 52) — only that such emissions

explained most of the warming 1n this period. See generally TSD at 47-53 (JA

3395-3401).
Petitioners’ claim that there 1s some inconsistency between EPA’s treatment

of the 1910-1945 warming period and of post-1960s warming is therefore rebutted
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by the administrative record. In neither case did EPA adopt the simple
manmade/nature dichotomy that Petitioners posit. In both cases, EPA concluded
that observed temperature change was based on both natural and manmade factors
— what differs is the relative role of natural and manmade forces in different
periods.

Petitioners also assert that EPA employed a “double standard™ by allegedly
“[relying] on a 21-year warming trend from 1977 to 1998 while also maintaining
that 1t 1s difficult to determine the cause of warming over periods of less than fifty
years. Ind. Br. 52-53, 54. Petitioners cite nothing in the record to support their
assertion that EPA “relied” on warming during this particular period — nor could
they, because EPA did not do so. See 74 Fed. Reg. at 66,518 (discussing observed
global warming over past 50 years); RTC 2-45 (JA 3738-39) (warming over the
last 50 years almost double that of last 100 years). Nowhere did EPA identify this
21-year span as a “period[] of pronounced temperature increases.” Ind. Br. 52.
Petitioners’ purported “double standard™ thus arises from the 1977-1998 straw man

they set up, not from any time period EPA relied on.”

» Petitioners claim that there has been no warming since 1998, and that EPA

has “dismissed” this purported trend as “meaningless.” Ind. Br. 53, 54. EPA
acknowledged that some data sets show no real temperature trend from 1998 to
2008 when these years are viewed in isolation, RTC 3-4 (JA 3812-13), but did not
conclude that there was no warming during that time period. More significantly,
EPA explained that global temperatures from 1998-2008 remained “well above the
long-term average,” RTC 2-41 at 31 (JA 3737), and that the relatively flat
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Petitioners likewise claim that EPA “touted” information regarding recent
upward trends in CO, emissions, increased melting of Arctic ice, and increased sea
level rise as “evidence for EPA’s conclusions.” Ind. Br. 53-54. Petitioners rely on
a partially-quoted passage taken out of context. The statement 1s by the Academies
of Science for the G8+5 countries, and was cited by EPA in response to comments
“question[ing] the notion of scientific consensus around the conclusion of human-
induced global warming.” RTC 1-43 at 38, 40-41 (JA 3597, 3599-600). EPA
cited this statement to demonstrate that major national and international scientific
bodies have expressed support for the assessment literature upon which EPA
relied. 1d. at 40 (JA 3599). EPA did not, however, rely on the information in the
quoted passage (which does not even discuss the cause of warming) to support its
conclusion attributing most warming since the mid-20" century to increased
greenhouse gases.

Petitioners also mischaracterize the conclusion EPA actually reached, 1.e.,
that the evidence suggests that temperatures over the past half-century are
unusually warm in comparison to the long-term past. Petitioners point out that
there 1s significant uncertainty regarding the temperature record before 1600. This
uncertainty was fully considered by EPA (which, contrary to Petitioners’ assertion,

did not label this evidence “compelling™). Ind. Br. 54-55; 74 Fed. Reg. 66,523;

temperatures during this short period “do[] not fundamentally alter the longer term
warming signal.” TSD at 31 (JA 3379).
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TSD at 31-32 (JA 3379-80); RTC 2-62 (JA 3747-49). Nor did EPA ever claim to
be 90-99% certain of its conclusion on this particular point; it found only that the
evidence suggests and supports this conclusion. See 74 Fed. Reg. at 66,523 see
also RTP Section 1.1.2 at 8 (JA 4583 (Vol. X)); Ind. Br. 54-55. Petitioners do not
argue that the evidence does not support EPA’s actual, more limited, conclusion.
Nor have they shown that it was arbitrary for EPA, having acknowledged the
uncertainties, to rely on evidence concerning the long-term temperature record as
one piece of support for its overall attribution of most recent warming to
greenhouse gases.

3. EPA properly relied on climate models.

a. Climate models provide reasonable projections of
long-term climate trends.

Computer-based climate model simulations are the third line of evidence
supporting the attribution of recent temperature change to increases in greenhouse
gases. As the Court has recognized, modeling is “an established technique of
environmental analysis™ that “facilitates timely decision making.” Chem. Mfrs.

Ass’n v. EPA 28 F.3d 1259, 1264 (D.C. Cir. 1994); see also Small Refiner .ead

Phase-Down Task Force v. EPA, 705 F.2d 506, 535 (D.C. Cir. 1983) (EPA has

“undoubted power™ to use models as long as it “explain|s] the assumptions and
methodology used.”) Global climate models developed over several decades

simulate the climate’s likely long-term response to natural and manmade forcing
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mechanisms such as volcanic eruptions, changes in solar radiation, and changes in
concentrations of greenhouse gases. These models are founded on basic principles
of physics and scientific knowledge about the climate, are constantly tested against
known climate conditions, and have been validated by simulating both current and
past global climate situations for which there is observed data. Model results

typically are presented as ranges, thus accounting for uncertainty. See generally

RTC 4-1 (JA 3869-71); see also TSD at 63-64 (JA 3411-12); RTC 4-24, 4-25, 4-27
(JA 3888-90, 3892-93).

EPA has recognized that models are not completely certain (let alone “magic
talismans,” Ind. Br. 46). RTC 4-1 at 1 (JA 3869); RTC 4-27 (JA 3892-93). As
EPA explained, however, “the issue at hand 1s not ‘Are the models perfect?” but
‘Are they reasonable and useful representations of our understanding of the climate

system?’” RTC 4-27 at 25 (JA 3893); see also Chem. Mfrs. Ass’n, 28 F.3d at 1265

(“That the model does not fit every application perfectly is no criticism; a model is

meant to simplify reality in order to make it tractable.”); Appalachian Power Co. v.

EPA, 135 F.3d 791, 802 (D.C. Cir. 1998) (invalidating model because it does not
fit every data point “would be to defeat the purpose of using a model™). This issue
was “thoroughly reviewed by the [United States Climate Change Science
Program],” which — even after considering the uncertainties and limitations of

climate models — described climate modeling as “one of the great success stories of
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scientific simulation.” RTC 4-27 at 25 (JA 3893). EPA 1s thus confident that
climate models “are useful for attribution, projections, and understanding of
climate phenomena,” particularly on a large scale. Id.; see also RTC 4-1 at 2 (JA
3870).

Petitioners argue that the fact that temperatures have not risen steadily over
the last 10 to 15 years is contrary to model projections, and that therefore climate
models are unreliable because they “fail the basic test of predicting recent
climate.” Ind. Br. 48-49 (emphasis added). Climate models are, however,
designed and used to project /long-term, large-scale trends. Over relatively short
periods, temperature trends can be heavily influenced by natural variability (e.g.,
El Nifio), which can either amplify or mask the long-term trends that climate
models project. See RTC 3-6 (JA 3814-15); RTC 4-47 (JA 3912-14). Over the
long term, however, external forcings such as increased greenhouse gas
concentrations play a much more significant role, and dominate changes from
natural variability. See RTC 3-6 (JA 3814-15). There thus 1s no inconsistency
between a decade of relatively flat temperatures and a modeled projection that over

. . . . 30
the long term temperatures will rise as greenhouse gas concentrations increase.

30 Petitioners’ claim that “no warming has occurred since 1998, and that

therefore the understanding of the climate system reflected in the models must be
wrong, 1s based on a mischaracterization of an email. See Ind. Br. 49-50. The
author of the e-mail has himself rebutted Petitioners’ interpretation. See RTP 1-21
(JA 4612-13 (Vol. X)) (quoting Dr. K. Trenberth) (“It is amazing to see this
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Petitioners also claim that uncertainty regarding the sign of feedback
(positive or negative) from “changes on extratopical clouds” contrasts with model
“assumptions” of “positive cloud feedback.”>! Ind. Br. 47. Petitioners confuse the
feedback from a subset of clouds (i.e., extratropical clouds) with cloud feedbacks
globally. On a global scale, and taking into account the uncertainty over
extratropical clouds, the IPCC recognized that virtually all models predict positive
cloud feedbacks. There is significant uncertainty regarding the size of this
feedback, but not regarding its warming effect. AR4 at 633 (JA 5006). EPA
properly recognized, moreover, that cloud modeling is one source of uncertainty.
RTC 4-3 at 5 (JA 3873); RTC 4-16 (JA 3882).

Neither is “the CO; signal . . . lost in the noise of model uncertainties.” Ind.
Br. 48. The supposed -25 W/m? “uncertainty range” that Petitioners point to is not

an uncertainty range for model outputs at all. ** It is derived from a graph

particular quote lambasted so often. It stems from a paper I published this year
bemoaning our inability to effectively monitor the energy flows associated with
short-term climate variability. It 1s quite clear from the paper that I was not
questioning the link between anthropogenic greenhouse gas emissions and
warming, or even suggesting that recent temperatures are unusual in the context of
short-term natural variability.”). His comments on geoengineering relate to actions
such as injecting reflective aerosols into the stratosphere, not to reducing
greenhouse gas emissions. See RTP 1-26 (JA 4619-20 (Vol. X)); Ind. Br. 50.

31 As discussed supra at 47, feedbacks are not “assumptions,” but the result of
the model’s application of scientific principles.

2 It does not appear that either this argument or Petitioners’ “circular logic”
argument (infra at 56) were raised in comments on the proposed Endangerment
Finding. If Petitioners cannot demonstrate that they raised these concerns during
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identifying the amount of solar reflection from clouds, for different latitudes, from
each of several individual models. The -25 W/m? value is the maximum difference
in reflectivity between the models for any one of the various latitudes, not the
uncertainty range in the model results for any single model. See AR4, Ch. 8, Supp.
Materials 8-27 (JA 5016). The variation across the models in global averages for
cloud reflection is much closer, approximately -6 W/m2. AR4 at 610 (JA 5001).
This difference in the models reflects somewhat different baselines for global
cloud cover. What matters for purposes of model projections, however, is the
change from baseline conditions. Regardless of the difference in baselines, all
models calculate that increasing CO, concentrations will result in both direct
warming from the CO, and a positive (warming) feedback from a change in clouds.
AR 4 at 631-33 (JA 5004-06). Petitioners do not contest this fact. The direct and
indirect warming from increased CO, is by no means lost in the “noise” of model
results.

Petitioners also claim that EPA has “use[d] models that assume
anthropogenic global warming to try to prove anthropogenic global warming.”
Ind. Br. 51. Models do not “assume” this result; rather, they rely on the basic laws
of physics and scientific knowledge about the climate. The models simulate the

effect of various changes — increases in greenhouse gas concentrations, changes in

the comment period, these argument have been waived. See 42 U.S.C. § 7607
(d)(7)(D).
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solar variability, changes in aerosol levels, and so forth — in light of these known
physical principles. See TSD at 63 (JA 3411); RTC 4-1 (JA 3869-71). While
models “are not the foundation of climate science,” they are critical “tools used to
better understand information and data from multiple sources and disciplines,” and
together with the other evidence in the record provide important support for EPA’s
conclusion that increases in manmade greenhouse gases are very likely the cause
of most warming since the mid-20" century. RTC 4-1 at 1 (JA 3869).
b. Climate models have been properly validated.

Whether intentionally or not, Petitioners misunderstand the nature of model
validation. Models are constantly tested against known climate conditions, and
have been validated by simulating both current and past global climate situations.
See TSD at 63 (JA 3411); RTC 4-1 (JA 3869-71), Dkt. No. 12197 at 23 (JA 5168).
Petitioners ignore this evidence, pointing to a purported “problem of circular logic”
allegedly derived from (1) using model-generated data to fill “gaps™ in the
observational record, and (2) using that augmented data to validate climate models.
See Ind. Br. 50-51. As to the first point, the “observational record” 1s comprised of
a variety of observations of factors such as temperature, wind, and precipitation
across the globe, at various levels in the atmosphere, over time. See, ¢.g., Dkt. No.
12197 at 8 (JA 5153). It 1s not surprising that there are some regions or types of

information for which there is less observed information than others; that there 1s a

57

ED_002401_00001530-00074



USCA Case #08-1322  Document #1341401 Filed: 14/14/2011 Page 75 of 156

varying quality of observed data; or that there is less information about historic
events than about more recent conditions. For some purposes, the climate change
scientific community uses modeling to augment observations by filling in
unobserved regions in a manner consistent with the physics of the atmosphere.™
See Dkt. No. 12197 at 17 (JA 5162).

Using the observational record with the augmented data described above
provides “valuable benchmarks against which key features of model simulations
can be meaningfully assessed.” See Dkt. No. 12197 at 52 (JA 5189). Importantly,
augmented observational records are typically used to validate models other than
the ones that provided the augmented data in the first place. Finally, for many
variables, models are validated by evaluating their ability to predict known current
and past climate conditions, without augmented data. AR4 at 594-95 (JA 4999-
5000). The “reanalysis” process that Petitioners attack is therefore neither circular
(as they claim) nor the only means by which models are validated.

D. The Record Supports EPA’s Finding That The Air Pollution May

Reasonably Be Anticipated To Endanger Public Health And
Welfare.

After reviewing a wide range of evidence, EPA found that climate change

caused by greenhouse gas emissions may reasonably be anticipated to endanger

3 For example, a model might be used to interpolate wind speed between

different measured locations, in a manner consistent with observed temperatures
between those locations.
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public health and welfare in many ways. See supra at 16-18; 74 Fed. Reg. at
66,497-99, 66,523-36. Petitioners do not contest the body of evidence supporting
these findings, or the overwhelming majority of EPA’s conclusions, and do not
otherwise demonstrate that EPA’s endangerment finding was arbitrary or
capricious.
1. EPA’s findings on harm are supported by the record.

Petitioners again misstate both the nature and the uniformity of EPA’s
conclusions. See, e.g., Ind. Br. 4 (referring to EPA’s purported “combined finding
of high probability/high severity of harm™), 43 (same). Petitioners cite no record
support for their claim that EPA found universally “severe” harm arising from
climate change, or that EPA forecast an inevitable onslaught of “fire, floods, and
pestilence.” Ind. Br. 55; see also id. at 42. EPA’s conclusions were, in fact, far
more comprehensive and reasoned. EPA canvassed the evidence and carefully
weighed the likelihood and severity of a range of potential harms to public health
and welfare. See 74 Fed. Reg. at 66,506. Some projected harms are more
significant, some less; some more likely, some less; some more imminent, some at

greater reach. See generally 74 Fed. Reg. at 66,497-99, 66,524-36. The record

shows that EPA did not make “crystal ball” projections, Ind. Br. 55, but instead
carefully evaluated the evidence and drew reasoned and balanced conclusions from

it.
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The “laundry list™ that Petitioners offer, Ind. Br. 55, covers only a fraction of
the potential harms reviewed by EPA. Petitioners’ list identifies instances in which
EPA identified and accounted for an uncertainty in the evidence. See 74 Fed. Reg.
at 66,524-36. Potential impacts on particulate matter (PM) levels, disease vectors,
acroallergens, forage quality, renewable energy production, and the power grid,
Ind. Br. 55-56, were less certain than other impacts, and therefore were not impacts
on which the Administrator placed “primary weight.” See 74 Fed. Reg. at 66,525-
26; TSD at 87-88 (JA 3435-36). Accounting for the strengths and weaknesses of
the evidence demonstrates careful evaluation and reasoning, not arbitrariness.

Where Petitioners discuss factors that were of greater significance to the
Endangerment Finding, they mischaracterize EPA’s findings to suggest greater
uncertainty than actually exists. For example, Petitioners truncated EPA’s
discussion of potential impacts on human settlements in a misleading manner.
What EPA concluded 1s that “[e]ffects of climate change on human settlements in
the United States are very likely to vary considerably according to location-specific
vulnerabilities, with the most vulnerable areas likely to include Alaska, flood-risk
coastal zones and river basins, arid areas with associated water scarcity, and
areas where the economic base is sensitive (CCSP, 2007a).” TSD at 129 (JA

3477) (italics added to identify language omitted by Petitioners); see also
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74 Fed. Reg. at 66,533 (discussing effects of sea level rise). Petitioners’ omissions
incorrectly imply that EPA expressed far more uncertainty than it actually did,
since the omitted language identifies areas where the effects are more certain and
potentially severe.

Petitioners also omit a key portion of the TSD’s discussion of hurricanes,
citing only the statement that frequency changes in hurricanes cannot be
confidently projected. Ind. Br. 56. The prior sentence in the TSD, however, states
that “[1]t 1s likely that hurricanes will become more intense, with stronger peak
winds and more heavy precipitation . .. .” TSD at ES-4 (JA 3345); see also 74
Fed. Reg. at 66,524-25 (discussing increased storm severity). Thus, while EPA
appropriately concludes there is less certainty of more hurricanes, it is relatively
confident that climate change increases the risk of any given hurricane becoming
more intense — a factor that legitimately contributed to the Endangerment Finding.

Petitioners similarly note that it is difficult to predict changes in ozone levels
based solely on temperature, Ind. Br. 55, while omitting the fact that although there
1s expected to be regional and temporal variation, EPA found that the overall effect
of climate change would be increased ozone levels, especially in the most
populated and worst polluted regions. See 74 Fed. Reg. at 66,525. Further,
Petitioners note that EPA recognized that it 1s not clear whether increased heat will

prevent more cold-related deaths than it will cause heat-related deaths — but omit
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the fact that the USGCRP study cited by EPA ultimately concluded that “increases
in heat-related mortality due to global warming in the United States are unlikely to
be compensated for by decreases in cold-related mortality.” 1d. (emphasis added).

With regard to erosion and ecosystem loss, Petitioners note uncertainty over
the degree to which these losses result from rises in sea level attributed to climate
change, as opposed to other factors such as land subsidence. Ind. Br. 56. But they
fail to acknowledge that (1) although EPA cannot precisely quantify the amount of
such losses ultimately traceable to climate change, it is clear that climate change
will make such losses worse; and (2) erosion and ecosystem loss were merely one
of many impacts of sea level rise that EPA considered. See TSD at 118-120 (JA
3466-68); 74 Fed. Reg. at 66,533.

Petitioners complain that EPA’s analysis is “one-sided,” alleging that EPA
“disregard[ed]” particular uncertain evidence of the benefits of climate change
while crediting uncertain evidence of harm. Ind. Br. 56-57. To the contrary, the
record demonstrates that EPA thoughtfully weighed this and other evidence of both
the risks and the benefits of various potential impacts of climate change. See, e.g.,
74 Fed. Reg. at 66,531 (in near term, concern for adverse effects in certain
agricultural sectors 1s “generally comparable™ to potential benefits, but over the
long term evidence points towards increasing risk of net adverse effects on food

production and agriculture); TSD 93-95 (JA 3441-43) (discussing multiple ways in
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which climate change could either increase or decrease PM levels). The fact that
EPA, after carefully weighing all record evidence and fully explaining its rationale,
reached a different conclusion than Petitioners would prefer does not mean EPA’s
action was “one-sided” or arbitrary.

2. EPA properly found harm to both public health and
welfare.

In concluding that greenhouse gases may reasonably be anticipated to
endanger both public health and welfare, EPA interpreted the term “public health”
to include health impacts arising from climate change caused by greenhouse gases,
and did not limit itself to health effects from direct exposure to greenhouse gases.™
See 74 Fed. Reg. at 66,526. EPA explained the basis for its interpretation in depth,
and Petitioners offer no evidence that EPA’s interpretation is unreasonable. See 74
Fed. Reg. at 66,526-29.

There 1s no support for Petitioners’ claim that only direct, inhalational
effects of exposure to an air pollutant qualify as impacts on “public health.” See

Ind. Br. 57-58. NRDC v. EPA, 902 F.2d 962 (D.C. Cir. 1990), vacated in other

part, 921 F.2d 326 (D.C. Cir. 1991), Ind. Br. 58, does not support Petitioners’
argument. In that case, the Court rejected the argument that EPA should have

considered the health consequences of the unemployment that would allegedly

3 Petitioners’ conclusory assertion that evidence regarding public health

effects in the United States 1s somehow lacking, Ind. Br. 58, is belied by the
administrative record. 74 Fed. Reg. at 66,514, 66,523-26.
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result from a too-stringent air quality standard. See id. at 972-73. The Court held
that under the applicable statute, EPA could only consider “health effects relating
to pollutants in the air.” Id. at 973 (citing 42 U.S.C. § 7408(a)(2)). It did not say
that such health effects had to originate from inhalation, or what Petitioners call
“direct” effects. EPA has, moreover, previously considered effects other than

direct, inhalational effects in finding a threat to public health. See, e.g., Coal. of

Battery Recyclers v. EPA, 604 F.3d at 615 (public-health-based primary NAAQS

includes consideration of adverse health effects from ingestion as well as

inhalation of lead emitted into the air); see also Am. Trucking Ass’ns v. EPA, 175

F.3d 1027, 1051-53 (D.C. Cir. 1999) (in setting public-health-based NAAQS, EPA
must consider potential for indirect health benefits from ozone in the atmosphere

blocking UVDb radiation), aff’d in part, rev’d in part sub. nom. Whitman v. Am.

Trucking Ass’ns, 531 U.S. 457 (2001).

Even if Petitioners could demonstrate that harms to public health identified
by EPA could be considered only as effects on public “welfare,” EPA’s findings
would be proper. Section 202(a) requires a determination of whether air pollution
may reasonably be anticipated to endanger “public health or [not “and’] welfare.”

42 U.S.C. § 7521(a). EPA has thus found all that the statute requires.
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III. EPA PROPERLY DENIED THE RECONSIDERATION PETITIONS
EPA received ten petitions for reconsideration of the Endangerment Finding
(and seven supplements thereto). These petitions and supplements ran to over 500
pages, cited dozens of studies totaling hundreds of pages, and referenced more than
1000 emails and 300 pages of computer code. As we discuss in the following
sections, after a thorough review EPA concluded that the evidence presented did
not support the claims made in the petitions for reconsideration and did not offer

any support for a revision of the Endangerment Finding.” See generally 75 Fed.

Reg. at 49,556, 49,557-58, 49,563-78, 49,583-84. EPA therefore declined to
convene a reconsideration proceeding.
A. EPA Was Entitled to Weigh the Evidence Submitted With
The Reconsideration Petitions Before Deciding Whether to Grant
Reconsideration.
Section 307(d)(7)(B) of the Act provides that if a petitioner can demonstrate
both that it was “impracticable” to raise an objection during the comment period,

or the grounds for that objection arose after the comment period, “and [that] such

objection is of central relevance to the outcome of the rule,” EPA shall convene a

3 EPA also found that many of the objections raised in the petitions could

have been raised during the comment period. See 75 Fed. Reg. at 49,584, 42
U.S.C. § 7607(d)(7)(B) (reconsideration petitioner required to demonstrate that it
was impracticable to raise objection during original comment period). Petitioners
do not challenge this aspect of EPA’s decision.
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reconsideration proceeding. 42 U.S.C. § 7607 (d)(7)(B) (emphasis added).”® The
“central relevance” standard places the burden on the party seeking to disturb a
settled agency action to demonstrate that new evidence 1dentified in the
reconsideration petition would “provide substantial support for the argument that
the regulation should be revised.” 75 Fed. Reg. at 49,561 (emphasis added).

The “substantial support™ standard “gives proper weight to . . . the
importance Congress attributed to preserving the finality of agency rulemaking
decisions.” Id. This is a high standard, but not insurmountable. EPA did not, as
Kansas claims, require that the reconsideration Petitioners demonstrate that their
argument “must ultimately prevail.” Kan. Br. 19; see also id. at 4. EPA did,
however, reasonably require that information submitted with the reconsideration
petitions, when viewed in the context of the entire record, substantially support the

argument that the Endangerment Finding should be reopened.’’

3 Petitioners appear to view EPA’s Denial as analogous to an agency

procedural error in promulgating a rule, arguing that EPA should have applied
Section 307(d)(8) of the Act, 42 U.S.C. § 7607(d)(8). Va. Br. 22-23. Amicus
State of Kansas, on the other hand, argues that EPA improperly applied Section
307(d)(8). Kan. Br. 19-21. Both are wrong. Section 307(d)(7)(B) explicitly
governs administrative petitions for reconsideration, and EPA applied the Section
307(d)(7)(B) standard in considering the reconsideration petitions. See 75 Fed.
Reg. at 49,561. EPA discussed the language in Section 307(d)(8) only in
interpreting Section 307(d)(7)(B)’s “central relevance” language. See 1d.
Petitioners argue that the length of EPA’s response to the petitions for
reconsideration means the claims made in the petitions must have warranted a
reconsideration proceeding. See, ¢.g., Va. Br. 4, 14, 19. Petitioners offer no
authority to support this page-count argument, and fail to explain why —
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Petitioners pay only lip service to the principle that a party that seeks
reconsideration must offer substantial support for its request, proposing to gut this
requirement by prohibiting EPA from considering the weight or validity of
evidence presented in a petition for reconsideration without first seeking public

comment.*® See Va. Br. 14, 23-24; see also Kan. Br. 9, 18-19. If EPA could not

consider the merits of a petitioner’s arguments and evidence, EPA would never be
able to deny a reconsideration petition without first seeking comment. As long as a
petition included any evidence or argument that, when viewed in the abstract and
assumed to be correct, could substantially support an argument that an agency
action should be revised, EPA would be forced to grant reconsideration — no matter
how flawed the proffered evidence, or how insignificant in comparison to other
evidence in the administrative record. Section 307(d)(7)(B) does not impose such

a standard, and Petitioners offer no justification for their demand that EPA

particularly in light of the length and complexity of the numerous reconsideration
petitions — EPA should be penalized for providing a full and detailed explanation
of its bases for declining to convene a reconsideration proceeding.

38 Petitioners go so far as to argue that an agency “is incapable of knowing and
deciding scientific matters in the absence of notice and comment.” Va. Br. 17
(emphasis added). Unsurprisingly, the case cited as support for this extreme
proposition says nothing of the sort. In Kennecott Corp. v. EPA, 684 F.2d 1007
(D.C. Cir. 1982), this Court held that EPA had violated the Act’s procedural
requirements by not including documents that formed part of the basis for its
original action in the docket for public comment. Kennecott, 684 F.2d at 1018. In
this case, by contrast, Petitioners argue that EPA should reconsider the
Endangerment Finding based on new evidence submitted by the Petitioners.
Nothing in Kennecott speaks to this situation. See generally 75 Fed. Reg. at
49,561-62 (discussing Kennecott).
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consider a petitioner’s evidence 1n a vacuum, assume its correctness, and decline to
use the Agency’s experience and expertise in evaluating that evidence and deciding
whether to disturb a final agency action and convene a reconsideration proceeding.

B. EPA Was Not Required to Seek Public Comment on Material
It Considered Before Denying the Reconsideration Petitions.

Petitioners argue that EPA improperly relied on documents placed in the
docket after the close of the comment period on the Endangerment Finding in
denying the petitions. >’ See Va. Br. 16; Kan. Br. 9-10, 21-22, 23-24. Almost half
of the “more than four hundred documents,” Va. Br. 16, placed in the docket after
the close of the comment period on the Endangerment Finding were placed in the
docket before signature of that Finding, and are properly part of the record for that
action.” EPA also placed a number of documents in the record for the Denial after
signature of the Finding, including the CRU emails that were a significant focus of

the reconsideration petitions; independent investigations related to those emails;

3 In a related point, Petitioners contend that in denying the petitions for

reconsideration, EPA altered the basis of the Endangerment Finding. Se¢ Va. Br.
14-16, 24-27 see also Kan. Br. 22. EPA’s response to the petitions for
reconsideration is solely that — a response, not a “supplement[]” to or revision of
the Endangerment Finding. See Va. Br. 27. EPA’s action on the petitions for
reconsideration thus does not trigger the need for a new notice and comment period
on the Endangerment Finding itself.

0 These added documents are typical of those routinely added to an
administrative record as EPA finalizes an action, including material updated since
the original proposal; drafts provided for interagency review (required to be
docketed by Section 307(d)(4)(B)(i1), but not part of the record); pre-publication
versions of the Findings; the Response to Comments; the final TSD; and scientific
articles and data cited by EPA in responding to public comments.
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scientific articles cited in responding to the petitions for reconsideration; and final
versions of the Denial and the Response to Petitions. The “additional” material
placed in the record by EPA was in many cases submitted or referred to by
Petitioners, or was otherwise directly relevant to responding to the reconsideration
petitions.

The suggestion that an agency is not entitled to rely on the full record for the
underlying agency action, or to place any additional material in the reconsideration
record without seeking comment, again ignores the role of agency expertise and
knowledge. See Va. Br. 4; Kan. Br. 9-10. Suppose, for example, that a
reconsideration petitioner submits Study A which, on its face, could be viewed as
rebutting some fact or principle that EPA relied on in making the Endangerment
Finding. Suppose further that Studies B-G, additional studies in the relevant field,
all refute the conclusions reached in Study A. Petitioners offer no authority for the
proposition that EPA’s only choices are to (a) pretend that studies B-G do not
exist, or (b) convene a reconsideration proceeding in order to consider Studies B-
G. This is not a hypothetical situation: as EPA noted in the Denial, in addition to
Petitioners misstating the meaning and significance of recent scientific information

in their petitions, “there are instances where the Petitioners have failed to
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acknowledge other new studies in making their arguments.” 75 Fed. Reg. at
49,584."

In a related claim, Amicus State of Kansas argues that (1) by stating that a
reconsideration petition may be filed regarding a “rule,” Section 307(d)(7)(B)
“necessarily includes the lawful record that supports the rule”; (2) Section
307(d)(6)(C) provides that a rule may not be based on material placed in the docket
after its promulgation; and (3) EPA therefore could not consider any material other
than that already in the docket or presented with the petitions for reconsideration.
Kan. Br. 22-23. Section 307(d)(7)(B) contains no limitation on the record EPA
may consider in acting on a petition for reconsideration. Nor does Kansas offer
any logical justification for reading a statutory limitation on the rulemaking record
as an additional, unstated limitation on the reconsideration record.

C. The CRU Emails Did Not Require EPA to Convene a
Reconsideration Proceeding.

State Petitioners and amicus State of Kansas focus on the so-called

“climategate™ emails from the University of East Anglia’s Climate Research Unit

4 Petitioners’ claim that EPA improperly relied on a May 2010 National

Research Council assessment, Va. Br. 16-17, is contradicted by the administrative
record. See 75 Fed. Reg. at 49,558 (appropriately citing NRC assessment as “clear
affirmation” that the scientific bases for the Endangerment Finding “are robust,
credible, and appropriately characterized by EPA™); compare id. at 49,563-79
(discussing EPA’s own review of science issues). The “no published criticisms™
statement cited by Petitioners refers to studies cited in the NRC assessment, not to
the assessment itself. See RTP 1-29 at 50 (JA 4625 (Vol. X)).
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(the “CRU emails”), arguing that these emails undermined the Endangerment
Finding and therefore required EPA to convene a reconsideration proceeding to

consider them. See generally Va. Br. 10-11, 31-36; Kan. Br. 5-6, 8-9, 24. As EPA

explained, the assertions made by Petitioners regarding these emails were
“exaggerated,” are “often contradicted by other evidence,” and did not provide a
“material or reliable basis to question the validity and credibility of the body of
science underlying the Administrator’s Endangerment Finding.” 75 Fed. Reg.at
49,557,

EPA did not reach this conclusion lightly. It thoroughly reviewed and
analyzed a/l of the emails presented in the reconsideration petitions. See, e.g., 75
Fed. Reg. at 49,557, 49,570-71, 49,573-74, 49,578-84.* EPA found that
“Ip]etitioners’ assumptions and subjective assertions regarding what the e-mails
purport to show about the state of climate change science are woefully inadequate
pieces of evidence to challenge the voluminous and well documented body of
science that 1s the technical foundation of the Administrator’s Endangerment
Finding.” 75 Fed. Reg. at 49,584. As EPA noted, moreover, multiple independent

investigative bodies similarly concluded that the CRU emails provided no evidence

- Petitioners’ briefs repeat many of the claims regarding the CRU emails that

were in the petitions for reconsideration, yet Petitioners barely acknowledge EPA’s
extensive and detailed analysis of those claims in the three-volume RTP. Even less
do Petitioners respond to that analysis. In fact, Petitioners do not identify even a
single alleged error in EPA’s response.
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of scientific misconduct or data manipulation by climate scientists, and did not cast
doubt on the underlying body of science they had developed.* 75 Fed. Reg. at
49,558.

Petitioners claim that by failing to seek comment on the CRU emails, EPA
left the record incomplete and denied the Court the benefit of EPA’s response to
comments. Va. Br. 17-18; Kan. Br. 24. First, Petitioners were free to raise their
objections by filing petitions for reconsideration (and indeed the petitions that were
submitted exceeded 500 pages). Second, a record that includes a 36-page Federal
Register notice explaining the basis for EPA’s denial of the reconsideration
petitions and a three-volume Response to Petitions that examines in detail each and
every 1ssue and piece of evidence raised in the petitions clearly provides an

adequate basis for judicial review.

. Petitioners criticize these investigations on the ground that they allegedly

failed to address whether the CRU emails “undercut the reliability of the science,”
Va. Br. 4, then reverse course and cite the investigations as support for their
arguments regarding alleged uncertainties in the science. Va. Br. 4-8. EPA does
not agree with Petitioners’ characterization of the conclusions reached by the
various investigations. Those investigations were, however, cited only as being “in
line with £PA ’s review and analysis of [the CRU emails].” 74 Fed. Reg. at 49,557
(emphasis added); see also, e.g., 1d. at 49,578-79, 49,581-83 (discussing EPA
analysis of CRU emails).
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D. The Reconsideration Petitions Did Not Demonstrate Any
Departure From EPA’s Information Quality Guidelines or Call
Into Question EPA’s Use of the IPCC Reports.

EPA followed its Information Quality Act guidelines, relying on information
that was, and 1s, “accurate, reliable, and unbiased.” See Guidelines for Ensuring
and Maximizing the Quality, Objectivity, Utility, and Integrity of Information
Disseminated by the Environmental Protection Agency (October, 2002), available
at http://www .epa.gov/quality/informationguidelines (last visited Aug. 16, 2011).
The guidelines may apply to a subsequent dissemination of the information in
which EPA adopts, endorses, or uses the information to formulate or support a
regulation, guidance, or other Agency decision or position. Id. at 16. The public
comment process EPA used in the development of the Endangerment Finding
provided for the thorough consideration of the information relied upon by EPA,
and served the purposes of the Guidelines by providing an opportunity for
correction of any information that does not comply with the Guidelines. See id. at

32. Petitioners have failed to demonstrate that the reconsideration petitions

showed otherwise. See generally Va. Br. 31-36; Kan. Br. 12-18.

Petitioners claim that the reconsideration petitions demonstrated that the
IPCC “frequently” relied on “unscientific,” non-peer-reviewed studies. Va. Br. 33-
34; see also Kan. Br. 14-16. Petitioners cannot support this conclusion, as the vast

majority of studies reviewed by the IPCC were fully peer-reviewed. RTP 2-33 at

73

ED_002401_00001530-00090



USCA Case #08-1322  Document #1341401 Filed: 14/14/2011  Page 91 of 156

71 (JA 4812). The IPCC’s policy recognized and allowed limited use of “gray”
literature where necessary and appropriate. 1d.; see also RTC 1-14 (JA 3568-74).
The limited use of a small number of non-peer-reviewed studies among the much
larger body of peer-reviewed material does not undermine the IPCC’s overall
conclusions, nor does it warrant reconsideration of EPA’s reliance on those
conclusions as the technical basis for the Endangerment Finding.

Petitioners also attack the IPCC’s peer review process, claiming that [PCC
authors are free to disregard critical comments or rewrite material after the close of
the review period. Va. Br. 11; Kan. Br. 14-16. This is simply untrue; as EPA
explained, each IPCC chapter has a separate review editor who is not involved
with writing that chapter and is responsible for ensuring that all reviewer
comments are appropriately addressed by the chapter authors. See RTP 2-31 (JA
4808-09). Kansas also claims that EPA ignored its own peer review policy by
using government scientists as peer reviewers. Kan. Br. 26. However, EPA’s
peer-review policy allows for the use of non-EPA federal scientists as peer
reviewers, which is what EPA did. See U.S. Environmental Protection Agency,
Peer Review Handbook, 3™ Edition, 2006, at 26 (JA 5795) (peer reviewers “can
come from EPA, another Federal agency, or from outside of the Federal

government”™); see also RTP 3-7 (JA 4842-44); RTC 1-10 (JA 3566).
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Neither have Petitioners offered any support for their other attacks on the
IPCC process. Va. Br. 10-11, 36; Kan. Br. 11, 16-18. Petitioners rely on various
investigations of the CRU emails. See id. These investigations were not, as a
general matter, directed at the IPCC process; they were, instead, limited to a
review of practices at the CRU and by a particular researcher in the United States.
The overall conclusion of the independent investigations has, moreover, been that,
while some IPCC procedures could be improved, any procedural deficiencies did
not cast doubt on either the work performed by the CRU or the IPCC’s use of that
work. See, ¢.g., The Independent Climate Change E-Mails Review at 11 (JA
5546).*

Finally, as we next discuss, the few alleged factual errors made by the IPCC
either were not errors at all or were immaterial to the Endangerment Finding. The
petitions to reconsider thus failed to support the Petitioners’ claims that the science

relied on in the Endangerment Finding should be reconsidered.

“ EPA responded in detail to Petitioners’ conclusory claims of withheld, lost

or destroyed data (RTP Sections 1.3.3.1-.2, JA 4641-48 (Vol. X)), RTP Sections
3.4.1.2, JA 4901-18), reliance on IPCC authors’ own studies (RTP Section 2.2.3.2,
JA 4787-89); conflicts of interest among IPCC personnel (RTP Section 2.2, JA
4775-4815), and attempts to stymie adverse studies (RTP Section 2.2.3 .4, JA 4798-
4806). See Va. Br. 10-11; Kan. Br. 15-16. Petitioners do not even attempt to
identify any deficiencies in EPA’s response.
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E. Evidence Presented In The Reconsideration Petitions Did Not
Provide Substantial Support For An Argument That The
Endangerment Finding Should Be Reopened.

Petitioners point to a supposedly pervasive “pattern” of flawed science, but
identify only a handful of 1solated, insignificant alleged missteps. See Va. Br. 12;
Kan. Br. 13-14. Only two of these are actually errors in the [IPCC’s assessment
report, and neither was part of the basis for the Endangerment Finding. 75 Fed.
Reg. 49,576. The claimed factual errors thus were clearly not of central relevance
to the Endangerment Finding.

Percentage of Netherlands lying below sea level: The IPCC has
acknowledged that, based on information received from the Netherlands, AR4
misstated the percentage of that country that is below sea level. The IPCC has
since published a correction. In so doing, the IPCC confirmed that this statistic
was originally used “for background information only, and the updated statistic
remains consistent with overall conclusions.” RTP 2-1 at 8 (JA 4749) (noting
mistaken and correct percentages). EPA concluded that this error was “minor and
inconsequential” to the Endangerment Finding, which did not in any way refer to
or rely on the percentage of the Netherlands that is below sea level. Id. at 9 (JA
4750), see also 75 Fed. Reg. at 49,576.

Himalayan glaciers: The IPCC has acknowledged misstating the rafe at

which Himalayan glaciers are receding, but the fact that they are receding is not in
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question. See 75 Fed. Reg. at 49,577, RTP 2-2 (JA 4750-51). Moreover, EPA did
not rely on the erroneous projection in the Endangerment Finding. Id.

African agriculture yields: As explained in response to the petitions for
reconsideration, the “policy paper” concerning agricultural yields that Petitioners
attack was used in accordance with IPCC policies on “gray” literature. See RTP
Section 2.1.7 at 24-25 (JA 4765-66). After a careful review, EPA concluded that
statements made by the IPCC in reliance on the challenged paper were neither
faulty nor included uncritically. Id. at 26 (JA 4767). In addition, this paper relates
to impacts outside the United States, and therefore did not materially impact the
Administrator’s determination regarding impacts within the United States. 1d. at
24-25 (JA 4765-66).

Amazon rain forests: The reaction of Amazon rain forests to reductions in
precipitation 1s not discussed anywhere in the Endangerment Finding or TSD, and
1s thus of little relevance to the Finding. RTP 2-9 at 21 (JA 4762). EPA noted,
moreover, that although the IPCC used a non-peer-reviewed study on this issue,
that study was in turn based on peer-reviewed literature. Id.

Projections of more violent storms: Petitioners list “projections of more
violent storms™ as an alleged error, but cite references concerning historical trends
in storms. Va. Br. 12 (emphasis added). EPA considered new studies submitted

with the petitions for reconsideration concerning such trends, and concluded that
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these studies were consistent with the TSD and the Endangerment Finding. RTP
1-85 at 143-44 (JA 4718-19).

EPA’s discussion of these points demonstrates the weakness of Petitioners’
claims regarding the quality or reliability of the scientific basis for the
Endangerment Findings. All that State Petitioners can find to attack are minor,
1solated errors (or non-errors) occurring in a few scattered studies selected from a
multi-volume assessment containing thousands of pages of findings and
conclusions. These attacks do not undermine the IPCC’s conclusions or EPA’s
Endangerment Finding. See 75 Fed. Reg. at 49,558, 49,576-77.

IV.  EPA REASONABLY CLASSIFIED SIX GASES AS ONE
POLLUTANT

Section 202(a) requires EPA to determine whether emissions of any “air
pollutant” from motor vehicles cause or contribute to “air pollution™ that may
reasonably be anticipated to endanger public health or welfare. 42 US.C. §
7521(a)(1). EPA concluded that an aggregate group of six greenhouse gases
constitutes both the “air pollution” endangering health and welfare and the “air
pollutant™ that contributes to this pollution. See supra at 18-19; 74 Fed. Reg. at
66,536-38. EPA carefully set forth the common attributes shared by the six

greenhouse gases that supported the Agency’s decision to aggregate them as a
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single air pollutant.”” Among other things, these gases are all directly-emitted (i.e.,
not formed in the atmosphere through the interaction of precursor gases), long-
lived (so they become globally well-mixed in the atmosphere), and have well-
understood warming effects. 74 Fed. Reg. at 66,537. Importantly, the common
attributes that EPA relied on in deciding to aggregate these gases as a single air
pollutant are relevant as well to the air pollution for which greenhouse gases are
agents — 1t 1s because of these commonly shared attributes that these six gases are
known to be the primary driver of climate change and thus the primary focus of
climate change science and policy. 74 Fed. Reg. at 66,517; RTC 10-1 (JA 3986-
87).

Petitioners do not dispute this rationale, but argue instead that EPA’s
definition is inconsistent with the Act under Chevron. Ind. Br. 30-33. Asto
Chevron step one, Section 302(g) of the Act defines “air pollutant™ as “any air
pollution agent or combination of such agents, . . . which is emitted into or
otherwise enters the ambient air.” 42 U.S.C. § 7602(g) (emphasis added). As the

Supreme Court held in Massachusetts, this is a “sweeping” definition,

“embrac[ing] all airborne compounds of whatever stripe.” 549 U.S. at 528. The

45 Petitioners’ claim that EPA improperly “group[ed] six separate air

pollutants™ into one, Ind. Br. 30 (emphasis added), misses the point. Each of the
six substances individually 1s an “air pollution agent;” consistent with Section
302(g), 42 U.S.C. § 7602(g), EPA defined the combination of these agents as an

“air pollutant.”
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Court further concluded that greenhouse gases “fit well” within this “capacious”™
definition, and that they are “‘unquestionably ‘agents’ of air pollution.” Id. at 532,
529 n.26. Petitioners inexplicably assert that EPA has violated Chevron step one
by doing precisely what the statute explicitly authorizes EPA to do. Ind. Br. 30-31.
Given that Congress has “directly spoken to the precise question at issue,” 467
U.S. at 842-43 — saying that EPA may consider a “combination of . . . agents” to be
a single “air pollutant,” which 1s precisely what EPA did here — Petitioners’
conclusory Chevron step one argument necessarily fails.

Petitioners also inaccurately assert that EPA’s grouping of six greenhouse
gases as a single air pollutant is inconsistent with past Agency practice. Ind. Br.
30-31. They focus on EPA’s grouping of particles of less than 2.5 microns in
diameter as a single air pollutant (PM, s), but ignore the closer analog of volatile
organic compounds (VOCs) or particulate matter (PM) — hundreds of different
chemical compounds, all of which are treated as a single “air pollutant.” See 74

Fed. Reg. at 66,540-41; see also 1d. at 66,537. VOC:s, like the six gases at issue

here (and, for that matter, like PM, s or PM) are grouped as a single “pollutant”
because they all have similar attributes and effects related to their impact on the air
pollution. See 74 Fed. Reg. at 66,541; RTC 10-4 (JA 3990-91). Indeed, EPA’s
approach makes sense applying Petitioners’ own argument regarding PM, s to the

greenhouse gas air pollutant, because “it 1s the [compound’s greenhouse gas
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effect], not its composition, that poses the relevant risks to public health and
welfare.” Ind. Br. at 31. EPA thus acted consistently with past Agency practice in
grouping six greenhouse gases into a single “air pollutant.”

Petitioners further claim that EPA’s grouping of six greenhouse gases as the

7% L

“air pollutant™ “subverts” the purpose of the Act, Ind. Br. 31, but never explain
precisely how. Section 202(a) requires a contribution finding for the air pollutant,
not for each and every air pollution agent within a defined “air pollutant;” thus, the
fact that EPA did not make a separate contribution finding for each of the six
greenhouse gases individually is irrelevant. What matters for purposes of a Section
202 contribution analysis 1s the total amount of the greenhouse gas air pollutant
emitted by motor vehicles, not the amount of each agent emitted.

Petitioners try to make much of the fact that motor vehicles do not emit all
of the greenhouse gases in the defined “air pollutant.”* Ind. Br. 31, 32-33. As
EPA explained, the fact that these six greenhouse gases share relevant attributes
and are similar agents of the same air pollution remains true regardless of what

sources or source categories may emit the greenhouse gases. See 74 Fed. Reg. at

66,541; RTC 10-2 (JA 3987-89). Petitioners’ approach would disregard the fact

%6 To the extent that Petitioners argue that EPA should not have included

substances not emitted by motor vehicles in the definition of “air pollutant,” Ind.
Br. at 32, there is a serious question whether Petitioners have standing. Petitioners
have not identified even one emissions source that is subject to regulation due to
EPA’s definition, but that would escape regulation if the definition of “air
pollutant” did not include substances not emitted by motor vehicles.
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that SF¢ and PFCs share common attributes with the other four greenhouse gases,
simply because they are not emitted by motor vehicles, thus ignoring relevant
scientific considerations. See RTC 10-2 (JA 3987-89).

Petitioners’ approach would also produce odd and potentially cumbersome
outcomes. If EPA were required to limit its definition of “air pollutant™ according
to which specific air pollution agents a particular source category emitted, the
result would be the proliferation of multiple defined air pollutants, all very similar
to one another in effect (as all contribute to climate change) and all containing
many overlapping air pollution agents (such as CO,, which is emitted by almost all
sources), yet each differing from the other according to what is not emitted by a
particular source category. Such an approach makes no sense, and is by no means
compelled by the statute.

There 1s longstanding precedent for defining an air pollutant broadly, even if
a particular source category may not emit every substance covered by that air
pollutant. 74 Fed. Reg. at 66,541 (discussing heavy duty truck standards
applicable to VOCs and PM, and noting “it is highly unlikely that heavy duty
trucks emit every substance that is included in the group defined as VOC or PM”).
Petitioners do not challenge EPA’s conclusion that motor vehicle emissions
contribute to the air pollution consisting of the six well-mixed greenhouse gases —

a finding that EPA would have made even if it defined the relevant air pollutant to
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consist solely of the four gases emitted by Section 202 sources. Id. Petitioners
have thus failed to demonstrate that EPA’s definition of “air pollutant™ here to
include substances not emitted by motor vehicles was unreasonable.

Finally, there 1s no support for Petitioners’ claim that EPA’s definition of
“air pollutant™ as an aggregate of six greenhouse gases will unfairly impact some
stationary sources.”” A coal mine would not be “subject to methane regulation
because automobiles emit relatively large quantities of CO,,” but because the mine
and motor vehicles both emit greenhouse gases. Nor would a facility emitting four
tons of SF¢, 50 tons of CO,, and 50 tons of N,O (i.e., 104 tons of greenhouse gases,
more than the 100-ton statutory threshold) become subject to permitting
requirements because of a CO, equivalence calculation. Ind. Br. 31-32. If a source
does not emit more than the required threshold amount of greenhouse gases on a
mass basis, it will not be subject to PSD or Title V, regardless of the CO,
equivalence of any greenhouse gas emissions. 75 Fed. Reg. at 31,514, 31,522.

V. EPA FULLY CONSIDERED AND REASONABLY REJECTED
PETITIONERS’ ALTERNATIVE ENDANGERMENT APPROACH

Petitioners argue that before exercising her judgment regarding
endangerment, the Administrator must quantify risks and various climate metrics,

and then, on the basis of these data, establish quantitative decision-making criteria

i EPA was not required to consider such impacts in making the Endangerment

Finding. Infra at 108-110.
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that distinguish harmful from safe climate change effects. See Ind. Br. 26-27; Tx.
Br. 17, 21. They further suggest that even if the Agency completes this empirical
task, she can only find endangerment if she can also answer the following
question: “How might GHG regulation under CAA Section 202 reduce emissions
in a way that would meaningfully address the alleged ‘endangerment’?” Ind. Br.
27; see also Tx. Br. 19.

EPA fully considered and reasonably rejected the approach advocated by
Petitioners. Below, we will first explain why EPA was not required to define
“endangerment” in the quantitative terms advocated by Petitioners, and then
discuss why the statute does not require EPA to include, as part of its
endangerment inquiry, analysis and findings as to the extent to which any
endangerment can be ameliorated by Section 202 emission standards.

A. EPA Was Not Required to Define “Endangerment” in
the Quantitative Terms Advocated by Petitioners.

To begin with, Petitioners” arguments completely disregard the vast and
compelling quantity of empirical data and scientific evidence that EPA did analyze
and discuss in the Endangerment Finding. In support of its ultimate finding of
endangerment, EPA made a wide array of more specific findings related to the
impact of elevated atmospheric greenhouse gas concentrations on climate, as well
as the associated health and welfare effects of such air pollution and climate

change, and the Agency documented the scientific basis for these findings in an
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extensive technical support document (“TSD”).*® These findings and data are
discussed in detail in Part II, supra, but the key point here is that the Endangerment
Finding rested on precisely the type of foundation contemplated by Congress in
adopting the present version of section 202(a)(1). See 1977 U.S.C.C.A.N. at 1128-
29. Properly understood, therefore, Petitioners cannot argue that EPA failed to
support the Endangerment Finding with suitable technical data and analysis — it is
indisputable that the Agency did so. Rather, they instead appear to contend that
EPA also was required to shape these data into quantitative thresholds
distinguishing “safe” from “unsafe” levels of climate change before it could find
endangerment.

This argument 1s utterly inconsistent with the Ethyl decision, where the
Court was explicit that endangerment is a fact-specific, case-by-case
determination, with no minimum threshold for either risk or severity of harm.
Ethyl, 541 F.2d at 18-20; see also 74 Fed. Reg. at 66,509, RTC Section 9.3.2 (JA
3971-74). Instead, EPA simply is to judge both the likelthood that harm will occur
and the severity of the harm if it were to occur; varying combinations of risk and

harm can amount to endangerment. Ethyl, 541 F.2d at 18-20. The Court stressed

® See 74 Fed. Reg. at 66,517-19 (describing the evidence showing that the

concentration of six greenhouse gases 1s the primary driver of current and
projected climate change), 66,523-36 (summarizing effects on health and welfare);
see also Am. Elec. Power v. Connecticut, 131 S. Ct. 2527, 2532-33 (2011) (noting
these and related findings).
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that in reviewing the Administrator’s endangerment determination “we will not
demand rigorous step-by-step proof of cause and effect” and will uphold the
determination as long as it is “rationally justified.” Id. at 28.

Petitioners’ description of this aspect of Ethyl is mistaken and incomplete.
Petitioners suggest that the Court only upheld the endangerment finding in Ethyl
because the Agency supposedly conducted an analysis that demonstrated in a
quantitative fashion that the challenged fuel additive standards would lower
airborne exposures in a way that would help keep blood lead levels in a “safe”
range. Ind. Br. 25. By contrast, Petitioners argue, EPA’s approach here was
flawed because it involved a more “qualitative” analysis. 1d. at 26. However,
upon examination, the distinction Petitioners posit between this case and the cited
portion of Ethyl simply does not exist.

As the Court in Ethyl noted, EPA initially attempted to develop an equation
“to predict a person’s blood lead level as a direct function of the air lead
concentration to which he was exposed,” which could “then be used to find a ‘safe’
air lead concentration to avoid elevated blood levels.” Ethyl, 541 F.2d at 56.
However, EPA later “abandoned” this “attempt to quantify a safe level of
exposure” due to technical complications “and settled on its current, more
qualitative, approach to the evidence.” Id. (emphasis added). The analysis the

Court upheld was therefore “much more modest in scope,” id., and, in the end, was
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a qualitative judgment based on review of a variety of studies analyzing the effects
of airborne exposure to and ingestion of lead. Id. at 55-56. Thus, while there
certainly was a significant empirical aspect to EPA’s analysis in Ethyl (as there
was 1in this case as well), EPA’s ultimate use of these data was, in the Court’s own
words, essentially qualitative in nature, and the Court upheld that approach as
sufficient even under the prior version of the statute.”

Furthermore, this Court has more recently repeatedly held that it is
reasonable for EPA to base health and welfare-related findings in analogous
contexts under the CAA and other environmental statutes on qualitative rather than
quantitative information.”” In sum, EPA does not need to quantify the myriad
possible combinations of risk of harm and severity of harm, covering the very wide
range of relevant climate and environmental circumstances, that would not
constitute endangerment before it may make a fully rational judgment that the

. . . 51
specific facts and circumstances here do in fact amount to endangerment.

9 As discussed below, the Court’s analysis was based on the risk from

airborne lead, not the reduction in risk that the fuel control would achieve.

* See Am. Farm Bureau Fed’n v. EPA, 559 F.3d 512, 535 (D.C. Cir. 2009);
Cement Kiln Recycling Coal. v. EPA, 493 F.3d 207, 223 (D.C. Cir. 2007); Am.
Trucking Ass’ns v. EPA, 283 F.3d at 369; see also, e.g., Catawba County v. EPA,
571 F.3d 20, 39-40 (D.C. Cir. 2009) (upholding use of a qualitative weight of
evidence approach 1n applying the contribution test to NAAQS designations).

ot Cf. Lead Indus., 647 F.2d at 1161-62 (in determining the ambient level of
an air pollutant that 1s requisite to protect public health with an adequate margin of
safety, under CAA Section 109, 42 U.S.C. § 7409, EPA is not required to first
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Imposing the burden of proof on EPA that Petitioners advocate would also

conflict with the Supreme Court’s admonition in Massachusetts that EPA cannot

decline to make an endangerment finding merely because there 1s “some residual

uncertainty.” Massachusetts, 549 U.S. at 534. Instead, only uncertainty that is “so

profound that it precludes EPA from making a reasoned judgment as to whether
greenhouse gases contribute to global warming™ could justify such inaction.

Also unavailing 1s the Non-State Amici’s reference to Industrial Union

Department, AFL-CIO v. American Petroleum Inst., 448 U.S. 607, 645 (1980), and

a subsequent decision of this Court citing that case. See Brief of Amici Curiae In
Support of Petitioners (“Non-State Amicus Br.”) at 13-14. Most importantly, the

plurality in Industrial Union stressed that, regardless of any problems with the

particular analysis in front of it, in general the agency has just the sort of discretion
to implement a preventative approach in making a threshold determination of risk
that this Court articulated in Ethyl, free of the empirical constraints advocated by

Petitioners. See Industrial Union, 448 U.S. at 655-56 (explaining, inter alia, that a

threshold determination of risk “is not a mathematical straitjacket,” the agency
“has no duty to calculate the exact probability of harm,” and it “is not required to
support its finding that a significant risk exists with anything approaching scientific

certainty”). The Court further stressed that the agency has “some leeway where its

define a protective ambient level and then determine a margin of safety from that
point).
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findings must be made on the frontiers of scientific knowledge™ and ““so long as
[the agency’s findings] are supported by a body of reputable scientific thought, the
Agency is free to use conservative assumptions in interpreting the data with respect
to carcinogens, risking error on the side of overprotection rather than

underprotection.” Id. at 656; see also, e.g., Nat’l Maritime Safety Ass’n v. OSHA

No. 09-1050, 2011 WL 2417109, at *3, *5 (D.C. Cir. June 17, 2011) (following

this aspect of Industrial Union and applying a similar deferential standard of

review to OSHA rules for shipping).

For all of these reasons, as well as the reasons discussed in Part I, supra,
EPA was not required to define endangerment in the empirical terms advocated by
Petitioners.

B. The Extent to Which the Vehicle Rule Will Ameliorate
Climate Change is Irrelevant to the Endangerment Finding.

In making the Endangerment Finding, EPA correctly rejected the suggestion
that the Agency cannot make an affirmative endangerment finding unless it also
finds that regulatory control measures “would prevent at least a substantial part of
the danger from the global climate change at which the regulation is aimed.” 74

Fed. Reg. at 66,507; see Ind. Br. 13-14, 28-29. Indeed, in Massachusetts, the

Supreme Court rejected essentially the very argument Petitioners advance. See

Massachusetts, 549 U.S. at 533 (characterizing “effective” voluntary measures as

having “nothing to do with whether greenhouse gas emissions contribute to climate
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change™), 534 (characterizing the effectiveness and appropriateness of greenhouse
gas emission standards for motor vehicles as “irrelevant™ to the endangerment
finding).

The approach followed by EPA is consistent with the structure of Section
202(a). First, Congress separated the criteria governing the endangerment and
contribution findings from the factors governing the establishment of emission
standards. See 74 Fed. Reg. at 66,507; see also 42 U.S.C. § 7521(a)(1)&(2). After
EPA makes a positive endangerment finding under Section 202(a)(1), issues
associated with the cost and availability of controls are relevant to the subsequent
setting of emission standards, as expressly provided for in Section 202(a)(2). See
42 U.S.C. § 7521(a)2). Congress’ express reference to cost and technology in
Section 202(a)(2) reinforces the absence of any similar factor in Section 202(a)(1).

See Whitman v. American Trucking Ass’ns, 531 U.S. 457, 466-68 (2001).

In addition, Section 202(a)(1) also specifically directs EPA to consider
whether “air pollution” — not motor vehicle emissions — may reasonably be
anticipated to present an “endangerment to public health or welfare.” 42 U.S.C. §
7521(a)(1). Thus, the first and most important statutory inquiry for EPA — whether
the “air pollution™ (the atmospheric concentration of six greenhouse gases) may
present an “endangerment” to public health or welfare — has no relationship to the

origins of this air pollution. See 74 Fed. Reg. at 66,505-06. Rather, the source of
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these emissions 1s only relevant to the second part of EPA’s inquiry, whether
motor vehicle emissions “cause or contribute” to the air pollution the
Administrator has judged may reasonably be anticipated to endanger. Even in that
part of Section 202(a)(1), however, there is no suggestion that Congress intended
EPA to analyze the extent or adequacy of future emission controls as part of the
initial “cause or contribute” finding. This is another strong indication from the
structure of Section 202(a) that Congress did not intend the efficacy of potential
control strategies, nor any other issue unrelated to the public health and welfare
impacts of the air pollution under consideration, to be a relevant factor for EPA to
have considered in the Endangerment Finding.

It 1s also worth noting that this separation between the endangerment
determination and the setting of standards is repeated in comparable provisions of
the Act, particularly those addressing the establishment of National Ambient Air
Quality Standards (“NAAQS”) under 42 U.S.C. §§ 7408-09. The “endangerment”
finding under Section 108(a)(1), 42 U.S.C. § 7408(a)(1), can lead to the listing of
an air pollutant, which leads to the development of “air quality criteria” under
Section 108(a)(2), 42 U.S.C. § 7408(a)(2), and then establishment of a NAAQS
under Section 109, 42 U.S.C. § 7409, at the level that 1s “requisite” to protect
public health and welfare. Clearly EPA 1s not required to know the results of the

subsequent NAAQS standard-setting in order to make the endangerment finding
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under Section 108(a)(1). As with Section 202(a), Congress clearly contemplated
that EPA would first determine that an air pollutant contributed to air pollution that
endangered public health and welfare, and then that EPA would separately
determine the appropriate level (or standard) for that pollutant.

Thus, not only is there nothing in Section 202(a)(1) itself that suggests EPA
should consider the efficacy of emission standards as part of the Endangerment
Finding, but this separation of endangerment and standard-setting criteria 1s
repeated in comparable contexts throughout the Act, and certainly 1s not unusual or

inappropriate as Petitioners suggest. See also, e.g., CAA Sections 111(b),

213(a)(4), and 231(a), 42 U.S.C. §§ 7411(b), 7547(a)(4), and 7571(a). In sum, itis
Petitioners, not EPA, who would distort congressional intent by improperly
collapsing these criteria into one decision, in effect revising section 202(a).

Petitioners’ reliance on Small Refiner Lead Phase-Down Task Force v. EPA,

705 F.2d 506, 525 (D.C. Cir. 1983), is clearly misplaced. See Ind. Br. 24, 26. In

the cited portion of Small Refiner, the Court considered whether the Agency had

adequately explained why it imposed a uniform lead-content fuel standard on both
small and large refiners when it had proposed to differentiate between the two.

Small Refiner did not address the criteria for an endangerment finding (under the

then-existing CAA Section 211(c¢)) at all; rather it addressed the appropriateness of

the regulatory controls on small refiners (under then-existing CAA Section 211(g))
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many years after the endangerment finding was made. See generally Small

Refiner, 705 F.2d at 511-16. The aspect of Small Refiner Petitioners cite thus is

irrelevant to this case. This case does not involve the setting of a regulatory
standard under Section 202(a)(2), but instead solely involves the finding of

whether an endangerment exists under Section 202(a)(1). If Small Refiner

provides any pertinent guidance here, it supports EPA’s approach because it
clearly distinguishes the factors that guide a threshold finding of “endangerment™
from those that guide the subsequent establishment of emission standards. See

Small Refiner, 705 F.2d at 517.

Petitioners also inappropriately base much of their argument on these points
on an obvious misreading of Ethyl, claiming that the Court framed the “relevant
1ssue” in that case “not as whether there was evidence that environmental lead
could be a public health hazard, but whether the record ‘present[ed] a rational basis
for the low-level regulations’ that EPA actually adopted.” Ind. Br. 24 (quoting
Ethyl, 541 F.2d at 38). When read in context, it is clear that this quote is merely a
general preface to the Court’s substantive review of the EPA action before it.
While the petitioners’ challenge (and the Court’s analysis) in Ethyl focused on the
threshold “endangerment™ question, that litigation, unlike this case, ultimately
constituted a challenge to the substantive fuel additive standards themselves. See

Ethyl, 541 F.2d at 10-11 (discussing procedural history and summarizing
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Petitioners’ challenges). Thus, 1t 1s not at all surprising that the Court would
introduce its analysis with the type of shorthand quoted by Petitioners, which
simply describes the overall nature of the claims before the Court (i.e., a challenge
to the lead standards adopted by EPA), and recognizes that the rationality of the
endangerment finding was a necessary legal prerequisite for adopting a fuel control
under the statutory provision at issue. Petitioners’ suggestion that this prefatory
snippet from Ethyl was somehow meant to make a showing of regulatory efficacy
the sine qua non of all “endangerment” determinations 1s wholly unjustified.
Petitioners then suggest that the Court’s decision in Ethyl precluded EPA
from making an endangerment finding unless the Agency first determined that the
promulgated restrictions on leaded fuel additives would “fruitfully attack™ certain
very specific indicia of public health threats from lead that EPA cited to support
the endangerment finding. Ind. Br. 25 (citing Ethyl, 541 F.2d at 31 & n.62, 55-65).
However, in the cited portion of Ethyl, the Court was specifically addressing
arguments that EPA’s endangerment finding should only have considered the
incremental effects on public health of lead from fuel additives, not the cumulative
effects of such lead combined with lead from other sources. The Court’s point was

that the incremental approach advocated by Petitioners there was inappropriate in
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gauging whether an endangerment was posed by lead-containing fuel additives.”
By contrast, the Court pointed out (in the text cited by Petitioners) that the
incremental effect of lead from fuel additives could be a relevant consideration in
deciding what control requirements might be appropriate to address that
endangerment under the pertinent provisions of the Act in place at that time.”
Thus, read in context, the text on which Petitioners rely simply states that while the
efficacy of potential regulatory approaches may be relevant to the selection of
control requirements under the CAA provision at issue in that case, it has no
bearing on the threshold question of whether or not the air pollution endangers
public health or welfare. See 74 Fed. Reg. at 66,507-08.

Petitioners fare no better in their attempt to find such a limitation on the
endangerment finding in Ethyl’s review of EPA’s scientific determinations. See
Ind. Br. 25 (citing Ethyl, 541 F .2d at 55-65). Petitioners improperly characterize
the appendices in Ethyl as addressing how EPA’s lead regulation would lower
exposures and ameliorate the underlying danger from airborne lead. To the

contrary, the appendices deal exclusively with scientific studies concerning the risk

2 See Ethyl, 541 F.2d at 30-31 (““Congress understood that the body lead
burden 1s caused by multiple sources™ and that “[i]t did not mean for ‘endanger’ to
be measured only in incremental terms”).

>3 Ethyl, 541 F.2d at 31 n.62 (“While the incremental effect of lead emissions
on the total body lead burden is of no practical value in determining whether health
1s endangered, it is of value, of course, in deciding whether the lead exposure
problem can fruitfully be attacked through control of fuel additives.”); see also 74
Fed. Reg. at 66,508 (discussing this aspect of Ethyl).
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to health from airborne lead, whether inhaled or ingested as dust, such as clinical
studies and epidemiologic studies. They do not discuss the control strategy
adopted by EPA, the amount of reductions this strategy would achieve, or how
these reductions would directly impact public health. The appendices do not give
any indication that the Court was reviewing the efficacy of the control strategy in
reviewing the science on which the endangerment finding was based. Moreover,
as discussed in the preceding section, what 1s perhaps the most salient point about
the appendices in Ethyl 1s that they reflect this Court’s acceptance of a qualitative
rather than quantitative analysis in this context.

As EPA aptly pointed out, Petitioners’ approach would also be unworkable
in practice. It would require EPA, at the time of the endangerment finding, to
project the result and effectiveness of “perhaps not one, but even several, future
rulemakings stretching over perhaps a decade or decades.” 74 Fed. Reg. at 66,508.
Contrary to Petitioners’ argument, there is nothing in the statute or applicable
judicial precedent that supports, let alone compels, this irrational and unwieldy
result.

Finally, there 1s no merit to Petitioners” suggestion that EPA was required to
defer making the Endangerment Finding until after undertaking a full analysis of
the effect of updated fuel economy standards adopted by the National Highway

Traffic Safety Administration (“NHTSA”). Ind. Br. 39-41. Petitioners base this
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argument largely on the fact that the NHTSA’s authorizing fuel-economy statute
(the Energy Policy and Conservation Act, or “EPCA”) was updated (by the Energy
Independence and Security Act, or “EISA”) after the Supreme Court decided

Massachusetts. Id. at 40. However, this chronology is irrelevant. Regardless of

the amendments Congress may have made to EPCA and when it made them, the
operative provision here is Section 202(a)(1) of the Clean Air Act, and that
provision has been unchanged since 1977. Under that section, EPA simply had no
obligation to consider, as part of the Endangerment Finding, the impact of
NHTSA’s regulation; instead, issues such as this are governed exclusively by the
regulatory criteria established by Congress in Section 202(a)(2), 42 US.C. §

7521(a)(2). Massachusetts, 549 U.S. at 532 (“that DOT sets mileage standards in

no way licenses EPA to shirk its environmental responsibilities™); see also 74 Fed.

Reg. at 66,507-08, 66,544; 75 Fed. Reg. at 49,589-90.

> Petitioners also argue that there should be little practical need for EPA

regulation of greenhouse gas emissions from motor vehicles once NHTSAs
corporate average fuel economy (“CAFE”) standards are updated. Ind. Br. 40.
While these issues are legally irrelevant to the Endangerment Finding (for the
reasons discussed in the text here), in response to reconsideration petitions raising
this issue, the Agency explained that the EPA light- duty vehicle standards will
achieve greater overall greenhouse gas reductions than CAFE standards. See 75
Fed. Reg. at 49,590. In fact, EPA’s vehicle standards are projected to result in 47
percent greater greenhouse gas reductions than projected under the CAFE
standards over the lives of model year 2012-2016 vehicles. 75 Fed. Reg. at 25,490,
Table III.LF.1-2; 75 Fed. Reg. 25,635-36, Table IV.G.1-4.
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For all these reasons, as well as those discussed in Part I, supra, there simply
1s no support in the statute or applicable case law for Petitioners’ suggestion that
EPA should take into account the efficacy of emission standards before making an
endangerment finding.

V1. EPA PROPERLY DECLINED TO CONSIDER THE ADDITIONAL
FACTORS IDENTIFIED BY PETITIONERS AS PART OF ITS
ENDANGERMENT ANALYSIS
This Court has long made clear that where a statute directs an agency to

consider certain specific factors in making a determination, 1t 1s inappropriate for

the agency to inject other factors into that analysis. See, e.g., Am. Petroleum Inst.

v. EPA, 52 F.3d 1113, 1119-20 (D.C. Cir. 1995); Ethyl Corp. v. EPA, 51 F.3d

1053, 1059-60 (D.C. Cir. 1995); see also National Ass’n of Home Bldrs. v.

Defenders of Wildlife, 551 U.S. 644, 663-64 (2007) (list of nine factors for

challenged Clean Water Act program approval is “exclusive™). With even more
direct relevance to this case, the Supreme Court held that the Administrator’s
exercise of “judgment” under the endangerment criterion of Section 202(a)(1) must
“relate to whether an air pollutant ‘cause[s], or contribute[s] to, air pollution which
may reasonably be anticipated to endanger public health or welfare.””

Massachusetts, 549 U.S. at 532-33 (quoting 42 U.S.C. § 7521(a)(1)). The Court

intended the Administrator to base her decision on science, not general “policy

judgments” divorced from these statutory factors. Massachusetts, 549 U.S. at 533-
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34. “Put another way,” the Court added, “the use of the word ‘judgment’ is not a
roving license to ignore the statutory text[;]” rather, it is “but a direction to exercise

discretion within defined statutory limits.” Id. at 533; see also Am. Elec. Power

Co. v. Connecticut, 131 S. Ct. 2527, 2539 (2011) (quoting Massachusetts).

Yet, such a “license to ignore the statutory text” is essentially what
Petitioners seek here. Specifically, Petitioners argue that EPA should have added a
number of additional, unmentioned factors into the health and welfare
endangerment criteria expressly set forth in Section 202(a)(1), namely, the costs
and administrative burdens attendant to stationary source regulation of greenhouse
gas emissions, the extent to which society can adapt to or mitigate the adverse
effects of the endangerment and the extent to which adverse climate effects can be
justified in the name of economic progress. These arguments are meritless.

Petitioners’ approach would require EPA to turn a blind eye to air quality
degradation and associated health and welfare impacts, so long as the increased
pollution could in some sense be justified, tolerated, or adapted to in the name of
“progress.” However, as discussed in Part 1.B, supra, Congress’ express,
overriding purpose in enacting the precautionary endangerment language in
Section 202(a)(1) was to enable EPA to take action to avoid adverse impacts to

public health and welfare from air pollution before they occur to the extent

possible. See also 42 U.S.C. § 7401(b)(1) (general purpose of the Clean Air Act is
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“to protect and enhance the quality of the nation’s air resources so as to promote
the public health and welfare and the productive capacity of the population™)
(emphasis added). For these and other reasons, EPA’s determination that such
considerations were irrelevant to the Endangerment Finding represented, at the
very least, a “reasonable” construction of the statute that should be upheld under
the second step of Chevron,” or, alternatively, a reasonable and well-explained

determination under the deferential arbitrary or capricious standard of review.”

% The Court need not reach the question of whether the statute unambiguously

precludes EPA from considering these factors since, for the reasons discussed
herein, at the very least it was reasonable for EPA to deem such factors irrelevant
to its analysis. See Entergy Corp. v. Riverkeeper, Inc., 129 S. Ct. 1498, 1505 n 4
(2009) (rejecting argument that a Chevron step one analysis is required in every
case since “surely if Congress has directly spoken to an issue then any agency
interpretation contradicting what Congress has said would be unreasonable™).

% We acknowledge that statutory questions bearing on the appropriate factors
to consider in making an endangerment finding overlap with the Court’s inquiry
into whether the challenged action 1s arbitrary or capricious, which also in part
asks whether the agency’s decision “was based on a consideration of the relevant
factors.” Bowman Transp., Inc. v. Arkansas-Best Freight Sys., Inc., 419 U.S. 281,
285 (1974) (citation omitted). This Court has recognized such an overlap in other
cases. See, ¢.2.. Am. Fed’n of Gov’t Employees v. Nicholson, 475 F.3d 341, 346
(D.C. Cir. 2007); Nat’l Ass’n of Regulatory Utility Comm’rs v. ICC, 41 F.3d 721,
726-27 (D.C. Cir. 1994). While admittedly a close question, the Court has
suggested that analysis under the Chevron framework is more appropriate where
(as here) the agency is acting pursuant to a relatively specific statutory provision,
see Nat’l Ass’n of Regulatory Utility Comm’rs v. ICC, 41 F.3d at 727, so we have
generally structured our argument accordingly. However, EPA believes the same
analysis also demonstrates that the Agency’s framework for addressing the
endangerment question was neither arbitrary nor capricious.
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A. EPA Was Not Required to Consider the Costs and Administrative
Burdens Attendant to Stationary Source Regulation of
Greenhouse Gas Emissions.

Petitioners argue that EPA was required to consider the possible effect of
future regulation of stationary sources — and especially the costs and administrative
burdens of such stationary source regulation — since: (1) the Endangerment
Finding obligated EPA to issue corresponding emission standards for motor
vehicles; (2) 1ssuance of such standards (through the Vehicle Rule) made
greenhouse gases “subject to regulation” under the Act; and (3) PSD and Title V
permit requirements apply to stationary sources based on their emissions of any
pollutant subject to regulation under the Act. See Ind. Br. 20-23; see also Non-
State Amicus Br. at 19-31. EPA properly rejected this argument for a variety of

reasons. See 75 Fed. Reg. at 49,584-89; 74 Fed. Reg. at 66,515-16.

1. Costs play no role in determining whether the air pollution
endangers public health or welfare.

It was at the very least reasonable, under Chevron, for EPA to conclude that
it was precluded from considering costs as part of the Endangerment Finding.

First, as discussed in Part I of this brief, supra, the only factors relevant to an
endangerment finding under section 202(a)(1) are whether an endangerment to
public health or welfare from the relevant air pollution may reasonably be
anticipated. Where, as here, the scientific inquiry conducted by EPA indicates that

these statutory criteria are met, the Administrator simply does not have the
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discretion to decline to make a positive endangerment finding to serve other policy

goals. See Massachusetts v. EPA, 549 U.S. at 532-35.

Petitioners suggest that EPA could decline to make an endangerment finding
under Section 202 to stave off stationary source regulation under the Act’s PSD

program, see Ind. Br. 21; see also Non-State Amicus Br. 22-24, but there simply 1s

no basis in Section 202(a)(1) for EPA to do so.”” While it is true that the Act
makes PSD requirements applicable to newly-regulated pollutants, including
greenhouse gases, this reflects a congressional choice wholly independent of the
focused health and welfare endangerment criteria established in Section 202(a)(1).

See also Am. Elec. Power Corp. v. Connecticut, 131 S. Ct. at 2537 (noting that

CAA “‘speaks directly” to regulation of carbon dioxide emissions from coal-fired
power plants). The lack of any statutory support for Petitioners” approach
indicates that it should be rejected as inconsistent with clear Congressional intent.
At the very least, however, EPA acted reasonably and consistently with the statute

in determining that the regulatory effects that may follow an endangerment finding

77 Petitioners’ citation to EPA’s 2008 ANPR, see Ind. Br. 23, is irrelevant. In
the cited portion of the ANPR, EPA simply described the potential relationships
among various provisions of the Act and the possible statutory implications of a
positive endangerment finding. See 73 Fed. Reg. 44,354, 44 418-20 (July 30,
2008). There 1s nothing in the ANPR that supports Petitioners’ argument that EPA
believed it could properly consider potential stationary source implications as a
factor in making or declining to make an endangerment finding and, in any case, it
1s EPA’s final Endangerment Finding, not the ANPR, that 1s the focus of judicial
review here.
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simply are not relevant factors in determining whether an endangerment to health
or welfare exists from the air pollution. 74 Fed. Reg. at 66,515.
In this respect, EPA’s position 1s somewhat like the position of the

Department of Transportation in DOT v. Public Citizen, 541 U.S. 752 (2004). In

that case, the Supreme Court held that where a statute limited DOT’s regulatory
authority exclusively to safety-related impacts of Mexican truck operations in the
United States, the agency was not required by the CAA or the National
Environmental Policy Act also to consider the environmental impacts of increased
truck traffic that likely would result from promulgation of the safety regulations.
Similarly, in this case Section 202(a)(1) simply has no provision that would allow
EPA to delay, adjust, or avoid making the Endangerment Finding solely to address
concerns about stationary source regulatory implications.

On these points, EPA also aptly analogized an endangerment finding to the
setting of a national ambient air quality standard (“NAAQS”) under section 109(b)
of the Act, 42 U.S.C. § 7409(b), which in pertinent part calls on the Administrator
to set standards that in her “judgment” are “requisite to protect the public health.”
See 74 Fed. Reg. at 66,515-16; see also Part V.B, supra. Like the endangerment
provision at issue here, Section 109(b) is focused solely on the public health and
welfare impacts of air pollution, and the Supreme Court has made clear that cost-

related impacts may not be a factor in making this determination. 74 Fed. Reg. at
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66,515-16 (citing Whitman v. Am. Trucking Ass’ns, 531 U.S. 457, 466 (2001)).

The Court in Whitman noted that the Act expressly allows costs to be taken into
account when EPA takes regulatory action under other provisions, and the Court
refused to infer an “authorization to consider costs™ into the health-focused
NAAQS provision. Whitman, 531 U.S. at 466-67.>° For this reason, whatever
authority EPA may have to consider costs in other contexts, see Non-State Amicus
Br. at 14, the Agency properly declined to consider costs under the endangerment
criteria of Section 202(a)(1), since that health and welfare-based provision is
similar in relevant respects to the NAAQS provisions at issue in Whitman.

As EPA further explained, the Supreme Court in Whitman also rejected the
suggestion that the cost impacts of regulation should be considered part of the
public health and welfare inquiry itself. See 74 Fed. Reg. at 66,516. In the portion
of Whitman cited by EPA, the Court explained:

Even so, respondents argue, many more factors than air
pollution affect public health. In particular, the economic
cost of implementing a very stringent standard might
produce health losses sufficient to offset the health gains
achieved in cleaning the air — for example, by closing

down whole industries and thereby impoverishing the
workers and consumers dependent upon those industries.

8 See also 531 U.S. at 469 (“That factor [costs] is both so indirectly related to
public health and so full of potential for canceling the conclusions drawn from
direct health effects that it would surely have been expressly mentioned in §§ 108
and 109 had Congress meant it to be considered.”) (emphasis in original).
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Whitman, 531 U.S. at 466. While the Court found this proposition to be
“unquestionably true,” it also found that “Congress was unquestionably aware of
it,” but chose to address this issue by specifying in various provisions when, and to
what extent, costs may properly be considered. Id. at 466-67 (citing Section
202(a)(2), among other provisions, as a specific provision providing for
consideration of costs). The Court therefore rejected Petitioners” attempt to inject
costs, implicitly, as a factor to be considered in establishing a NAAQS, a provision
focused on public health and welfare effects of air pollution much like Section
202(a)(1). 1d. at 467-68. The same reasoning applies here.

Ultimately, as EPA pointed out, Petitioners’ concern about the costs and
administrative burdens of stationary source regulation of greenhouse gas emissions
pertains to the operation of the statute, not to any choices EPA made or had the
authority to make in the Endangerment Finding. 74 Fed. Reg. at 66,515. Except
where Congress so specifies (which is not the case here), EPA has no obligation to
consider all the interrelationships among various provisions of the Act when taking

regulatory action under one. See Small Refiner, 705 F.2d at 516-17 (rejecting

contention that EPA needed to consider whether regulation of lead fuel additives
under Section 211 of the Act was necessary to meet the lead NAAQS, noting that
“when Congress wanted EPA to consider other sections of the Act before

regulating fuel additives, it said so””). Simply put, EPA’s authority and
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responsibility to make an endangerment finding under Section 202(a) are
completely separate from Congress” decision to apply the PSD program to any
pollutant regulated under the Act.

EPA further aptly explained in response to comments that while Section

202(a) and the Supreme Court’s guidance in Massachusetts gave EPA some

discretion to delay making an endangerment finding if the available scientific
information is insufficient to allow for an informed exercise of judgment, EPA
does not have discretion to delay or avoid such a finding simply to serve policy
concerns that have no foundation in the science and health and welfare-based
factors set forth in Section 202(a)(1). 74 Fed. Reg. at 66,507-08, 66,515-16. EPA
noted that the Endangerment Finding in and of itself did not trigger PSD
requirements under then-current EPA policy, and that the Tailoring Rule (which at
the time of the Endangerment Finding was only a proposed rule) would address the
cost and administrative burden issues associated with the implementation of PSD
and Title V permitting requirements for stationary sources of greenhouse gas
emissions. Id. at 66,516 n.17; see also 74 Fed. Reg. 18,886, 18 905 n.29 (Apr. 24,
2009) (proposed rule preamble noting that Endangerment Finding itself would not
trigger PSD requirements). EPA later reiterated these same points as part of the
Reconsideration Denial. See 75 Fed. Reg. at 49,586 (endangerment inquiry under

Section 202(a)(1) is limited to questions of public health and welfare stemming
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from the air pollution, and does not allow the Agency to decline to issue an
endangerment finding “based on concerns with implementing stationary source
permitting”). Notably, Petitioners cannot point to any specific provision in Section
202 that would require — or even allow — EPA to alter, defer, or avoid an
endangerment finding based on concerns about regulatory impacts on stationary

59
SOurcces.

> The Non-State Amici present a variety of claims concerning EPA’s alleged

duty to consider economic impacts and other cost-related issues under Sections 317
and 321 of the Act, 42 U.S.C. §§ 7617, 7621, the Regulatory Flexibility Act
(“RFA”), and Executive Order No. 12,866 (“EO 12866™). See Non-State Amicus
Br. 7-12. Since no party to this case has raised any claims arising under these
authorities, they may not be raised by the Non-State Amici. See D.C. Cir. R. 29(a)
(amici may discuss “points not made or adequately elaborated upon 1n the principal
brief” but only as “relevant to the issues before this court™); Edison Elec. Inst. v.
OSHA, 849 F.2d 611, 625 (D.C. Cir. 1988) (“issues before the court” is limited to
claims advanced by the parties); see also Michel v. Anderson, 14 F.3d 623, 625
(D.C. Cir. 1994) (Court does not entertain arguments presented only by an amicus
unless it pertains to the Court’s jurisdiction). In any event, EPA amply considered
and discussed all of these issues in the rulemaking record, to the extent they were
raised by commenters. See Response to Comments, Sections 11.5 (economic
considerations, including CAA § 317 and EO 12,866) (JA 4010-16), 11.7.1 (RFA)
(JA 4020-21); see also 74 Fed. Reg. at 66,545 (addressing statutory and executive
order reviews including EO 12866 and RFA). No comments filed during the
comment period on the Endangerment Finding raised claims based on CAA
Section 321; accordingly, any claims premised on that provision are also waived
by operation of 42 U.S.C. § 7607(d)(7)(B).
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2. EPA also was not required to consider stationary
source impacts as part of the Endangerment Finding
to avoid allegedly absurd results.

Neither is there merit to Petitioners’ related suggestion that EPA needed to
consider stationary source impacts as part of the endangerment inquiry in order to
avoid “absurd” results related to stationary sources. See, e.g., Ind. Br. 20, 23.

The gist of this argument, which was primarily presented to EPA as part of
the reconsideration petitions, 1s that because EPA invoked the “absurd results”
doctrine, in part, to justify the modified PSD and Title V applicability thresholds
established in the Tailoring Rule, EPA had an obligation to interpret its
“endangerment” authority in Section 202(a)(1) in such a way as to avoid that
absurd result. See 75 Fed. Reg. at 49,586-89 (portion of Reconsideration Denial

discussing these issues).”’ In denying those petitions, EPA correctly stressed at the

outset that the absurdity that needs to be addressed is not in Section 202(a)(1),”!

o0 Specifically, Petitioners argue that the absurd results of applying the major

stationary source statutory thresholds to greenhouse gases provide “reasons for
action or inaction in the statute” that EPA can, if not must, rely on to decline to
make an Endangerment Finding under Section 202(a). Ind. Br. 18-19 (quoting
Massachusetts, 549 U.S. at 534-35); see also Non-State Amicus Br. 29-32. We
note that the discussion of “absurd results™ 1s only one facet of the analysis EPA
set forth in conjunction with the Tailoring Rule, and we respectfully refer the Court
to the preamble for the Tailoring Rule, 75 Fed. Reg. 31,514 (June 3, 2010), as well
as EPA’s briefing in No. 10-1073, for a more comprehensive discussion of that

rule.
61

Petitioners erroneously suggest that EPA views the Endangerment Finding
as “the root cause of the absurdity,” and that the Endangerment Finding “rests on
an interpretation of the CAA ... that results in ‘absurd’ consequences . . . .” Ind.
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since that provision can be applied in a very straightforward way to determine
whether or not atmospheric concentrations of greenhouse gases endanger public
health or welfare. See 75 Fed. Reg. at 49,587. There is nothing absurd about
regulating mobile source emissions of greenhouse gases under Section 202.
Instead, the Agency explained, the absurdity only arises when the “major emitting
facility” quantitative thresholds set forth in Section 169(1) of the Act, 42 U.S.C. §
7479(1), are applied to greenhouse gases. Therefore, EPA’s efforts to address this
absurd result through the Tailoring Rule are properly and narrowly focused on the
stationary source provisions “where the absurdity originates,” while leaving intact
and giving full effect to other provisions of the Act, such as the mobile source
provisions in Section 202(a)(1), which are necessary to serve the Act’s goals of
promoting public health and welfare, and which are not the cause of the absurdity.
75 Fed. Reg. at 49,586. Whereas the Tailoring Rule reasonably and narrowly
resolves the absurdity by phasing-in stationary source regulation of greenhouse gas
emissions starting with the largest emitters, Petitioners’ blunt “solution” to the
absurdity would indefinitely defer any regulation of greenhouse gas emissions

from mobile or stationary sources. 1d. at 49,587. As discussed in the preceding

Br. 20. To the contrary, EPA explained that it is only the major stationary source
statutory thresholds that would lead to absurd results if applied immediately to
greenhouse gases. EPA did not take the position in the Endangerment Finding or
subsequent actions that regulating greenhouse gases generally under the Act, or
specifically under Section 202(a), is “absurd.” 75 Fed. Reg. at 49,589.
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section, there is nothing 1n Section 202(a)(1) that allows EPA to alter, defer, or
avoid an otherwise-justified endangerment finding based on cost or other concerns
unrelated to the science-based judgment of the impacts of air pollution on public
health or welfare. EPA therefore correctly concluded that nothing in the Act or
extant case law required or even permitted the Agency to pursue such an unwise
and unjustified course.

For these reasons, EPA reasonably concluded that the costs and
administrative burdens of stationary source regulation of greenhouse gases that
may eventually flow from the Endangerment Finding simply were not relevant
factors for EPA to consider in making the endangerment determination in the first
instance.

B. EPA Was Not Required to Consider the Benefits
of Pollution-Causing Activities.

Petitioners also argue that EPA should have considered the extent to which
pollution-causing activities have benefitted society as part of the Agency’s
endangerment analysis. Ind. Br. 35-37. Exactly what Petitioners mean by this is
unclear. Nearly every pollution-causing activity in the United States can be argued
to have some social benefit (otherwise there presumably would be scant incentive
to engage in the activity), but Congress has chosen to regulate the pollution caused
by such activities under the CAA and countless other environmental statutes.

Petitioners may challenge the manner in which EPA considered the air
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pollution in this case, but it is nonsensical to suggest that EPA somehow had to
weigh all the alleged societal benefits of greenhouse gas-emitting activities before
finding that atmospheric greenhouse gas concentrations may reasonably be
anticipated to endanger public health and welfare under Section 202. As EPA
explained: “The fact that we as a society are better off now than 100 years ago, and
that processes that produce greenhouse gases are a large part of this improvement,
does not mean that those processes do not have unintended adverse impacts.” 74
Fed. Reg. at 66,516. The very point of Section 202 1s that EPA should address
these “unintended adverse impacts™ as they are manifested in the specific form of
air pollution caused or contributed to by motor vehicles. The Agency was not
tasked by Congress to engage in a wide-ranging sociological and philosophical
exercise to determine whether this air pollution is somehow “worth it.”*

The authority cited by Petitioners 1s completely inapposite. For example,

Petitioners rely on Competitive Enterprise Inst. v. NHTSA, 956 F.2d 321, 327

(D.C. Cir. 1992), noting that this Court required NHTSA to further consider safety
impacts when setting fuel economy standards. Ind. Br. 35; see also Non-State

Amicus Br. 13. While that point is true, Petitioners overlook that the Court was

62

See Ethyl, 541 F.2d at 6 (“It is only recently that we have begun to
appreciate the danger posed by unregulated modification of the world around us,
and have created watchdog agencies whose task it 1s to warn us, and protect us,
when technological ‘advances’ present dangers unappreciated or unrevealed by
their supporters.”).
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reviewing a fuel economy standard in light of the statutory criteria for setting such
standards and stressed that the statute required NHTSA to consider “feasibility”
and the Agency had long interpreted feasibility to include safety. Competitive
Enterprise, 956 F.2d at 322. Here, by contrast, the weighing of air pollution
detriments against economic and social benefits sought by Petitioners has
absolutely no basis in the statutory requirement to make an endangerment
determination concerning air pollution, and such an approach would in fact
undermine the goals of that provision.

Petitioners also point to this Court’s decision that EPA had to consider both
positive and negative health effects from ambient levels of ozone pollution in

setting a NAAQS for that pollutant. See Ind. Br. 35 (citing Am. Trucking Ass’ns

v. EPA, 175 F.3d 1027, 1052 (D.C. Cir. 1999), aff’d in part, reversed in part on

other grounds sub nom. Whitman v. Am. Trucking Ass’ns, 531 U.S. 457 (2001)).

However, Petitioners are not arguing that EPA overlooked any positive effects of
greenhouse gas concentrations in the atmosphere; rather, they are arguing that EPA
should have (at least in part) simply ignored the negative effects of this pollution
based on perceived social benefits from the activities that mitially gave rise to the
pollution-causing emissions.

For all the foregoing reasons, there simply is no justification for supposing

that Congress, sub silentio, intended to block EPA from making an appropriate
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endangerment determination under Section 202 until after the Agency balanced the
adverse health and welfare effects of air pollution against the claimed social
benefits of the activities giving rise to that pollution.

C. EPA Was Not Required to Consider the Extent to Which
Society Might Adapt to or Mitigate the Effects of Pollution.

Petitioners also miss the mark in arguing that EPA was required to consider
society’s ability to adapt to, or mitigate, the adverse effects of climate change
before determining endangerment. See Ind. Br. 37-39; Tx. Br. 21-22. Petitioners
provide no specific examples of such adaptation and mitigation, but presumably
they are referring generally to social, scientific, technological, or natural responses
to climate change that will better enable humans to live with those effects after
they have already occurred. (Adaptation generally refers to planning and actions to
ameliorate present and anticipated harms, such as developing crops that are more
drought-resistant. Mitigation generally refers to actions to reduce emissions of
greenhouse gases.)

In response to comments on these 1ssues, EPA began by acknowledging that
adaptation and mitigation 1s “a strong focal area of scientists and policy makers,
including EPA.” 74 Fed. Reg. at 66,512. Indeed, to the extent Petitioners are
challenging the autonomous ability of natural ecosystems to blunt the impacts of
climate change, EPA’s analysis took such adaptation into account to the extent “the

literature on which [EPA’s TSD] relies already uses assumptions about
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autonomous adaptation when projecting the future effects of climate change.” 1d.
That said, because adaptation and mitigation are otherwise “responses to
endangerment,” the Agency “determined that they are outside the scope of the
endangerment analysis.” Id.

EPA’s approach to these issues reflects, at the very least, a reasonable
construction of the statute. To begin with, were EPA to venture beyond the
scientific record regarding adaptation of natural ecosystems to fully consider how
society might adapt to or mitigate the effects of climate change, EPA would have
to make judgments going far beyond “the kind of scientific or technical judgments
that Congress envisioned for the endangerment test.” 74 Fed. Reg. at 66,514. For
example, EPA would have to formulate some estimate, going perhaps decades into
the future, as to “the political actions likely to be taken by various local, State, and
Federal governments™ as well as “judgments on the business or other decisions that
are likely to be made by companies or other organizations, or the changes in
personal behavior that may be occasioned by the adverse impacts of air pollution.”
Id. This would both “dramatically increase the complexity of the issues before
EPA.” 74 Fed. Reg. at 66,513, and “would take EPA far away from the kind of

judgments Congress envisioned for the endangerment test.” Id. at 66,514.° The

03 EPA set forth several reasons for not considering adaptation and mitigation

as part of the endangerment determination; it did not, as Petitioners suggest,
decline to do so solely because such an undertaking would be complex. Tx. Br. 22.
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endangerment analysis, EPA reasoned, “involves evaluating the risks to public
health and welfare from the air pollution if we do not take action to address it.” Id.
Adaptation and mitigation, on the other hand, “address an important but different
1ssue — how much risk will remain assuming some projection of how people and
society will respond to the threat.” Id.

EPA’s approach is consistent with the structure and intent of Section 202.
As discussed above, Section 202(a) creates a two-part decision-making approach,
separating the endangerment criteria in Section 202(a)(1) from the standard-setting
criteria in Section 202(a)(2). See supra Parts I, V.B. In this way, the structure of
the Act clearly supports the Administrator’s approach of separating the analysis of
whether an endangerment to public health or welfare “may reasonably be
anticipated,” 42 U.S.C. § 7521(a)(1), from the entirely separate inquiry as to what
the proper shape and content of the regulatory response to this endangerment
should be.

Further, when Congress amended the Act in 1977 to add the present
“endangerment” language to Section 202, its overriding, express purpose was “[t]o
emphasize the preventive or precautionary nature of the act, 1.e., to assure that
regulatory action can effectively prevent harm before it occurs . .. .” 1977
U.S.C.C.AN. at 1127 (emphasis added). Congress intended EPA to take actions

that would “assure that the health of susceptible individuals, as well as healthy
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adults, will be encompassed in the term ‘public health.” Id. at 1128. Petitioners’
argument thus stands in direct conflict with this purpose, since it would re-direct
EPA’s focus from prevention to after-the-fact remediation and accommodation,
and would undercut the goal of protecting even the most vulnerable members of
society from harm.

For all these reasons, EPA reasonably determined that adaptation and
mitigation (other than the natural adaptation of ecosystems discussed above)
generally are not factors the Agency was required to consider as part of its
endangerment analysis.

VII. PETITIONERS’ ARGUMENTS CONCERNING REVIEW BY THE

SCIENCE ADVISORY BOARD HAVE BEEN WAIVED AND ARE,

IN ANY EVENT, MERITLESS

The Science Advisory Board (“SAB”) was established by Congress in 1978.
See 42 U.S.C. § 4365; see also 1977 U.S.C.C.A.N. 3283-99. The SAB’s members
are appointed by the EPA Administrator, and its general purpose is to provide EPA
with advice on certain types of scientific decisions. Of particular relevance to
Petitioners’ claims here 1s 42 U.S.C. § 4365(c)(1), which, inter alia, directs EPA to
provide the SAB with “any proposed criteria document, standard, limitation, or
regulation” under the Clean Air Act and other statutes. Upon review, the SAB

may (but 1s not required to) provide scientific advice to the Administrator

regarding the document in question. 1d. § 4365(¢)(2).
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In this case, EPA did not submit the proposed Endangerment Finding to the
SAB for review. No party submitted comments on the proposed Endangerment
Finding raising the statutory argument made by Petitioners,” but some parties did
raise this argument as part of their petitions for reconsideration. In its denial of
those petitions, EPA explained that this argument was both procedurally defective
(because 1t could have been raised during the comment period on the proposed
Endangerment Finding) and substantively defective (because, among other things,
the Endangerment Finding 1s not a “criteria document, standard, limitation, or
regulation” within the meaning of 42 U.S.C. § 4365(c)(1)). See RTP 3-7 (JA
4842-44).

In their brief, Industry Petitioners argue, with little explanation, that EPA
violated 42 U.S.C. § 4365 by failing to submit the proposed Endangerment Finding
for SAB review. This argument must fail.

A.  Any Challenges Regarding SAB Review Have Been Waived.

Under Section 307(d)(7)(B), 42 U.S.C. § 7607(d)(7)(B), parties may not
seek judicial review of issues they failed to raise with “reasonable specificity”
during the comment period. The only exception to this rule 1s if it was

“impracticable” to raise the issue during that comment period; even in that case, a

o4 One commenter did generally suggest that EPA consult with the SAB

regarding regulatory options that would follow the Endangerment Finding but no
comments raised the statutory argument advanced by Petitioners herein.
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party must first present the issue through a reconsideration petition to EPA,
demonstrating why the issue could not have been raised and why it 1s “of central

relevance to the outcome of the rule.” Id. This Court enforces these requirements

“strictly.” NRDC v. EPA, 571 F.3d 1245, 1259 (D.C. Cir. 2009); Motor & Equip.

Mfrs. Ass’n v. Nichols, 142 F.3d 449, 462 (D.C. Cir. 1998). In this case, EPA
made an express finding in denying the reconsideration petitions that the SAB
review issue could have been raised during the public comment period, and
Petitioners have not contested this finding in their brief. Accordingly, Petitioners’
present challenge on this issue should be denied on this basis alone.

Curiously, although Petitioners do not challenge the application here of
Section 307(d)(7)(B), 42 U.S.C. § 7607(d)(7)(B), they do contend that Section
307(d)(8), 42 U.S.C. § 7607(d)(8), which discusses the general standard of review
applicable to procedural claims, does not apply to their SAB review claim. Ind.
Br. 60. To begin with, this argument 1s irrelevant. Since Petitioners, by their
silence on the failure-to-comment issue, concede that their SAB review claim is
completely barred as a threshold matter by operation of Section 307(d)(7)(B), it
makes no difference what standard of review might apply to the claim under
Section 307(d)(8) were it allowed to proceed.

In any event, Petitioners’ Section 307(d)(8) argument is incorrect. The gist

of that argument 1s that Section 307(d)(8) only applies to claims based on
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procedural requirements established by the Clean Air Act itself, not on provisions

such as 42 U.S.C. § 4365. Ind. Br. 60. However, in American Petroleum Institute

v. Costle, 665 F.2d 1176, 1187-89 (D.C. Cir. 1981), this Court expressly applied
the requirements of Section 307(d)(7)&(8), 42 U.S.C. § 7607(d)(7)&(8), to an
SAB review claim similar to that presented by Petitioners here. Petitioners do not

address, let alone distinguish, this aspect of American Petroleum and their reliance

on Small Refiner [.ead Phase-Down Task Force v. EPA, 705 F.2d 506, 522 (D.C.

Cir. 1983), 1s wholly misplaced. The cited aspect of Small Refiner simply noted

that Section 307(d)(8)’s standard of review was essentially meant to be something
of a counterweight to Congress’ decision to add “new procedural protections™ in
certain provisions of Section 307(d). Nothing in the cited discussion suggests that
the Court viewed application of the standard of review in Section 307(d)(8) to be
limited to claims based on procedural requirements created by Section 307(d)
itself.

For all the foregoing reasons, Petitioners” SAB review claim is barred by the

requirements of Section 307(d)(7)(B), 42 U.S.C. § 7607(d)(7)(B).
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B. Petitioners’ SAB Review Claim Is, in Any Event, Meritless.

Even if the Court were to reach the merits of Petitioners” SAB review claim
it should deny that claim on its merits.

EPA posited two reasons why the SAB review requirement does not apply
here. First, the Agency explained that the proposed Endangerment Finding was
not a “criteria document, standard, limitation, or regulation” within the meaning of
that provision. See RTP 3-7 (JA 4842-44). Second, EPA noted that this review
requirement applies only when a proposal 1s submitted to other federal agencies for
“formal” inter-agency review, and EPA believed that the type of inter-agency
review conducted under EO 12,866, which was conducted here, was by contrast
“informal.” Id. Since Petitioners do not expressly contest either of these

conclusions 1n their brief, they are conceded. See, ¢.g., American Wildlands v.

Kempthorne, 530 F.3d 991, 1001 (D.C. Cir. 2008) (parties must fully develop
arguments in opening brief and arguments made for first time in reply brief are
waived).”

In light of EPA’s reasonable and uncontested conclusion that the SAB

review requirement in 42 U.S.C. § 4365(c)(1) does not apply here, Petitioners’

0 Petitioners do refer, without explanation, to the Endangerment Finding as a

“rule” but this cannot be equated to a legal argument challenging EPA’s
conclusion that the Endangerment Finding is not a “criteria document, standard,
limitation, or regulation” within the meaning of 42 U.S.C. § 4365(c)(1). In any
event, EPA adequately explained in the record its basis for concluding that the
Endangerment Finding is not a regulation. See RTC 11-7 (JA 4010).
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arguments as to the extent to which SAB review may or may not have satisfied
Section 307(d)(8)’s standard of review for procedural claims, Ind. Br. 60-61,
simply are irrelevant. Simply put, if there is no actual procedural violation, it is
irrelevant how “serious” the consequences of such a violation are alleged to be.
However, even if the Court were to reach those issues, EPA reasonably explained
why such review would not, in fact, undermine the scientific basis for the
Endangerment Finding, which was based on multiple and comprehensive scientific
assessments by distinguished American and international scientific bodies. See
RTP 3-7 (JA 4842-44)

For all the foregoing reasons, Petitioners’ claims regarding SAB review
should either be dismissed by operation of CAA Section 307(d)(7)(B), 42 U.S.C. §
7607 (d)(7)(B), or denied on the merits.

CONCLUSION

For all the foregoing reasons, EPA properly found that air pollution in the
form of atmospheric concentrations of six greenhouse gases may reasonably be
anticipated to endanger public health or welfare and that emissions from motor
vehicles cause or contribute to this air pollution. No more was required.

Accordingly, the petitions for review should be denied.
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§7408. Alr guality criteria and control tech-
nigues
(@) Alr pollutant Hst; publication and revision by

Administrator; issuance of air guality cori-

{eria for air polluiasnts
(1} FPor the purpose of establishing national

primary and secondary ambient air guality
standards, the Administrator shall within 30
days after December 31, 1870, publish, and shall
from time to time thereafter revise, a list which
inchades each air pollutant

(A emissions of which, in his judgment,
cause or contribute to air pollution which may
reasonably be anticipaled to endanger public
health or welfare;

(B) the presence of which in the ambient air
results {rom numerous or diverse mobile or
stationary sources; and

(Cy for which air guality criteria had not
been issued before December 31, 1870 but for
which he plans to issue air guality criteria
under this section.

(2) The Administrator shall issue air guality
criteria for an air pollutant within 12 months
after he has included such pollutant in a list
under paragraph (1). Air guality criteria for an
air pollutant shall accurately reflect the latest
acientific knowledge ugeful in indicating the
kind and extent of all identifiable eflects on
public health or welfars which may be expected
from the presence of such pollutant in the ambi-
ent air, in varying quantities. The criteria for
an air pollutant, to the extent practicable, shall
include information on—

(A} those variable factors (including atmos-
pheric conditions) which of themselves or in
combination with other factors may alter the
effects on public health or welfare of such air
polintant;

(B the types of air pollutanis w)
present in the atmosphers, may interact with
such poliutant to produce an adverse effect on
public health or welfare; and

{0y any known or anticipated adverse effects
on welfare.

(b} Issuance by Adminisirator of information on
air poliution conirol techunigues; stamding
copsulting commitiees for alr pollutants; es.
tablishment; membership

(1) Simultanecusly with the issuance of ori-
teria under subsection (a) of this section, the
Administrator shall, after consultation with ap-
propriate advisory committ and Federal de-
partmentis

e
and agencies, issue o the States and
appropriate air pollution control agencies infor-

mation on air pollution control itechnigues,
which information shall include data relating to
the cost of installation and operation, energy re-
guiremesnts, emission reduction benefils, and en-
vironmental impact of Uthe emission control
technology. Such information shall include such
data as are available on available technology
and alternative methods of prevention and con-
trol of air pollution. Such information shall also
inclhude data on alternative fuels, processes, and
operating methods which will result in elimi-
nation or significant reduction of emissions.

(2} In ovder to assist in the development of in-
formation on pollution control techniguss, the

) Fled: 117 i&fﬁi}ii Fage 142
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Administrator may establish a standing consult-

ing committee for each air pollutant included in
a list published pursuant to subsection (ayl) of
this section, which shall be comprised of tech-
nically qualified individuals rvepresentative of
State and local governments, industry, and the
academic community. Hach such commitiee
shall submil, as appropriate, to the Adminis-
trator 111fornm,m.on related to that required by
paragraph (1).
(e} Review, modification, and reissuance of cri-
teria or information

The Administrator shall from time to time re-
view, and, as appropriate, modify, and reissue
any criteria or information on control tech-
nigues issued pursuant to this section. Not later
than six months after August 7, 1977, the Admin-
istrator shall revise and reissue criteria relating
to concentrations of NO; over such period (not
more than three hours) as he deems appropriate.
Buch criteria shall include a discussion of nitric
and nitrous acids, nitrites, nitrates, nitros-
amines, and other carcinogenic and potentially
carcinogenic derivatives of oxides of nitrogen.
() Publication in Federal Hegister; availability

of copies for general public

The issuance of air guality criteria and infor-
mation on air pollution control technigues shall
be anncunced in the Federal Register and copies
shall be made avallable to the general public.

(&) Transportation planning and guidelines

The Administrator shall, after consultation
with the Secretary of Transportation, and after
providing public notice and opportunity for
comment, and with State and local officials,
within nine months after November 15, 18980.1 and
periodically thereafler as necessary to maintain
a continuous ftransportation-air gquality plan
ning process, updaie the June 1978 Transpor-
tation-Air Quality Planning Guidelines and pub-
ish guidance on the development and imple-
vion of transportation and other measzures
ry to demonstrate and maintain attain-
ment of national ambient air guality standards.
Such guidelines shall include information on—

(1) methods to identify and evaluate alter-
native planning and control activities;

{2) methods of reviewing plans on a regular
bagis as conditions change or new information
iz presented;

(3) identification of funds and other re-
sources necessary Lo implement the plan, in-
cluding interagency agreementis on providing
such funds and resources;

4) methods to assure participation by the
public in all phases of the planning process;
and

(5) such other methods as the Administrator
determines necessary to carry oul a contlinu-
ous planning process.

@ Informadion regarding processes, procedures,
and methods {o reduce or control pollutants
in transportation; reduction of mobile source
related pollutanis; reduction of impact on
public healih

(1) The Administrator shall publish and make
available to appropriate Federal, State, and

18ee Codi

wtion note helow.
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local environmental and t}‘anﬁpr)rtation agencies
ot later than one year after November 15, 1890,
and from time to tlme Lhm.f,a‘it)er—

(AY information prepared, as appropriate, in
consultation with the Secretary of Transpor-
tation, and after providing public notice and
opportunity for comment, regarding the for-
mulation and emission reduction potential of
transportation control measurss related to
criteria pollutants and their precursors, in-
cluding, but not Hmited to—

(1) programs for improved public transit;

(ii) restriction of certain roads or lanes 1o,
or construction of such roads or lanes for u
by, passenger buses or high occupancy vehi-
cle

(ii1y employer-based transportation man-
agement plans, including incentives;

vy trip-v 1u<3t10n ordinances;

(v) ftraffic flow improvement
that achieve emission reductions;

(viy fringe and t{transportation corridor
parking facilities gerving multiple occu-
pancy vehicle programs or transit service;

(vii) programs to limit or restrict vehicle
use in downtown areas or other areas of
emission concentration particularly during
periods of peak use;

(viil) programs for the provision of all
forms of high-occupancy. shared-ride serv-
ices;

{ix) programs to limit portions of road sur-
faces or certalin sections of the metropolitan
arvea to the use of non-motorized vehicles or
pedestrian use, both as to time and place;

(x) programs for secure bicycle storage fa-
cilities and other facilities, including bicy-

cle lanes, for the convenience and protection

programs

of bicyclists, in both public and private
areas;

(xi1) programs to control extended idling of
vehicles;

(xii) programs to reduce molor vehicle

emisgions, congistent with subchapter II of
this chapter, which are caused by extreme
cold start conditions;

(xiiily employer-sponsored programs to per-
mit flexible work schedules;

(xiv) programs and ordinances to facilitate
non-automobile travel, provision and utiliza-
tion of mass transit, and o generally reduce
the need for single-occupant vehicle travel,
as part of transportation planning and devel-
opment efforts of a locality, including pro-
grams and ordinances applicable to new
shopping centers, special events, and other
centers of vehicle activity;

(xv) programs for new construction and
major reconstructions of paths, tracks or
areas solely for the use by pedesirian or
other non-motorized means of iranspor-
tation when economically feasible and in the
public interest, For purposes of this clause,
the Administrator shall also consult with
the Secretary of the Interior; and

{(xvi) program to encourage the voluntary
removal from use and the marketiplace of
pre-1880 model year light duty vehicles and
pre-1980 model light duty trucks.2

280 in original. The period probably should be a sernicolon.

AD
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(B) information on additional methods or

strategies that will contribute to the reduc-
tion of mobile source related pollutants during
periods in which any primary ambient air
guality standard will be exceeded and during
epigsodes for which an air pollution alert,
warning, or emergency has been declared;

(Cy information on other measures which
may be employed to reduce the impact on pub-
1ic health or protect the health of gsensitive or
susceptible individuals or groups; and

{3) information on the extent to which any
process, procedure, or method to reduce or
control such alr pollutant may cause an in-
crease in the emissions or formation of any
other poliutant.

(2 In publishing such information the Admin-
istrator shall also include an assessment of—

(A} the relative effectiveness of such proc-
esses, procedures, and methods;

{B) the potential effect of such processzes,
procedures, and methods on transportation
systems and the provigion of transportation
services; and

{CY the environmental, energy, and economic

impact of such processes, procedures, and
methods.

{(g) Assessment of risks to ecosystems
The Administrator may assess the risks to

ecosystems from exposure to criteria air pollut-
ants (as identified by the Administrator in the
Administrator’s scle discretion).
(h} RACT/BACT/LAER clearinghouse

The Administrator shall make information re-
garding emission control technology available
to the States and to the general public through
a central database. Buch information shall in-
clude all control technology information re-
ceived pursuant to Siate plan provisions reguir-
ing permits for sources, including operating per-
mits for existing sources.

(July 14, 1855, ch. 360, title I, §108, as addsd Pub.
L. 91-604, §4a), Dec. 31, 1970, 84 Stat. 1678;
amended Pub. L. 85-85, title I, §§104, 105, title IV,
§401(a), Aug. 7, 1977, 81l Stat. 689, T90; Pub. L.
101-549, title I, §§108(a —~(¢), (o), 111, Nov. 15, 1990,
104 Stal. 2465, 2466, 2469, 2470; Pub. 1., 105-362,
title XV, §1501(h), Nov. 10, 1598, 112 Stat. 3294.)

CODIFICATION

MNovember
the original

1860, referred to in subsec. (), was in

nactment of the Cilean Air ALL Amend-

ments of 18887, and was translated as mea % the date

he enactrment of Pub. L. 101-549, popularly known as

Clean Alr Act Amendre of 1890, to reflect the
c gress,

v class

sd to section 1857¢-3 of

PRIOR PROVISIONS
ction 108 of act July 14
15 by Pub. L. 81604 and
his title.

W%
W

A prior s
vered sectlon 1
g v T415 of

renurm-
sified to

Vas
¢las

5,
8

i

. L. 1056362 struck out par.
by the Secretary of Trans-
ministrator to be submitted fo

Jan. 1, 1993, and every 3 years Lhereafter,
amd analyzing ing State and local air
ted transportation programs, evaluating

congress b

D-2
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achievement of goa
existing programs, an
each report a
1 a‘u%pur ﬂon 1}"0&1(19 a,

(r;‘,). Pub., L. 101-548, §108(
i > and struck out former first
which read as follows:

sentence
“The Administrator shall, after
consultation with the Secretary of Transportation and
ry of Housmr and L nan Development and

in 180 days after Au-
time to time there X sl

OSfb), in eroguctﬂry
nt provisions for provi-
cies, Btates, and air pol-
in either 6 months or one

provi
sions relating >
lution control agencies W
vear after Aug. 7, 1877,
Subsec. (H(1){A). Pub. L. 14
present provisions for prov
{ ared in <

with Secretary of
o1 es, procedures, and meth-
1 pollutants

54 ria

5 {4). Pub. L. 101~ ‘34.9, §111, added pars. (3)
and (4).

Subsec. (g). Pub. L. added subsec. ().

101-548, §108(0
101-549, §1

). Pub. L. §
Pub, L.

vdded subsec. ().
(a)(1)A)D. '95, §401¢a), sub-
¥ which, ent, cause or

1 ol'lutm‘ft VV]’hL 1 Ay reascon: a"']y be

Bubse

menm
impact
for ‘“‘technology

5¢) d envi ﬂonmen tdl
oy

emission
of emis

sion ¢o
1 35, 31(14«)), inserted puv;'smn
directing the Admi rauon not later than six mi
afber Ang. 7, 1877, to revise and ssue criteria r
to concentrations of WO, over such period (n
than three hours) as he deems appropriate, with t
criteria to include a discusszion of nitric and nitrous
acids, nitrites, nitrates, nitrosamines, and other car-
cinogenic and potentially carcinogenic derivatives of
oxides of nitrogen.
Subsecs. (), ().
and ().

Pub. L. 95-85, §103, added subsecs. (&)

1877 AMENDMENT
. 7. 1977,

EFFRCTIVE DATE OF

pr‘es v p
out as a note un

FICATION

ORDERS, D ACM, CRRTI
CATIONS, AUTHORIZATIONS GATIONS, AND OTHER
ACTIONS

All rules, regulations, o detery tions, con-

tracts, certifications, authorizations, delegations, or

other actions duly 1 ed, made, or La}\mf‘ vV O pUrsu-
ant to act July 14, 1855, the Cl 5 in effect
immediately prior to the date of enactm At ()f Pu

505 [A‘

‘orce and eff
ce with act .
5 [this chapter

2. 7, 18771 to continue in fu
I 2B U & v
fied or 1?% ind d in accor

Date of 1877 Amendment note under section 7401 of this

§7409. National primary and secondary smbient
air guality standards
(a2} Promulgation
(1) The Administrator—

1/14/2011  Page 144
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(A) within 30 days after December 31, 1970,
shall publish proposed regulations prescribing
a national primary ambient air quality stand-
ard and a national secondary ambient air
guality standard for each air pollutant for
which air guality criteria have been issued
prior to such date; and

(B) after a reasonable time for interested
persons to submit written comments thereon

(but no later than 80 days after the initial pub-

Heation of such proposed standards) shall by

regulation promulgzate such proposed national

primary and secondary ambient alr guality
standards with such modifications as he deemns
appropriate.

(2 With respect to any air pollutant for which
air quality criteria are ued after December 31,
1970, the Administrator shall publish, simulta-
neously with the issuance of such criteria and
information, proposed national primary and ssc-
ondary ambient air gualily standards for any
such pollutant. The procedure provided for in
paragraph (H(B) of this subsection shall apply to
the promulgation of such standards.

(b} Protection of public health and welfare
{1y National

primary ambient
standards, prescribed under subgsection (a) of
£ SE on shall be ambient air guality stand-
ards the attainment and maintenance of which
in the judgment of the Adminisirator, based on
such criteria and allowing an adegquale margin
of safety, are requisite to protect the public
health. BSuch primary standards may be revised
in the same manner as promulgated.

(2y Any national secondary ambient air gual-
ity standard prescribed under subsection (a) of
thizs section shall specify a level of alr guality
the attainment and maintenance of which in the
judgment of the Administrator, based on such
criteria, iz requisite to protect the public wel-
fare from any known or anticipated adverse ef-
fects associated with the presence of such air
polintant in the ambient air. Such zecondary
standards may be revised in the same manner as
promulgated.

(e} Mational primary ambieni air quality stand-
ard for nitrogen dioxide

The Administrator shall, not later than one
vear after August ¥, 1977, promulgate a national
primary ambient air guality standard for NO;
concenirations over a period of not more than 3
hours unless, based on the criteria issued under
section T408(cy of this title, he finds that there is
no significant evidence that such a standard for
such a period is requisite to prolect public
health.

(d) Review and revision of criteria and stand-
ards; independent scientific review commit-
iee; appointment; advisory functions

(1Y Not later than December 31, 1880, and at
five-year intervals thereafler, the Administrator
shall complete a thorough review of the criteria
published under section 7408 of this title and the
national ambient air gquality standards promul-
gated under this section and shall make such re
visions in such criteria and standards and pro-
mulgate such new standards as may be appro-
priate in accordance with section 7408 of this
title and subsection (k) of this section. The Ad-

air quality

ADD-3

ED_002401_00001530-00144

4 of 158



LUSCA Ca ase #1322 Fag age ;1%55 of 158

§7410

ministrator may review and revise criteria or
promulgate new standards earlier or more fre-
guently than reguired under this parvagraph.

(2W Ay The Administrator shall appoint an
independent scientific review commiltee com-
posed of seven members including at least one
member of the National Academy of Sciences,
one physician, and one person representing
State air pollution control agencies.

(B) Not later than January 1, 1880, and at five-
vear intervals thereafter, the commiltee re-
ferred to in subparazraph {(A) shall complete a
review of the criteria published under section
7408 of this title and the national primary and
secondary ambient air gquality standards pro-
mulzated under this section and shall rec-
omrmend to the Ad trator any new national
ambient air guality standards and revisions of
existing criteria and standards as may be appro-
priate under section 7408 of this title and sub-
section (by of this section.

(C) Buch commitiee shall also (1) advise the
Administrator of areas in which additional
knowledge i required {0 appraise the adeguacy
and bs of existing, new, or revised national
ambient alr guality standards, {(i1) describe the
research efforts necessary to provide the re-
guired information, (iii) advise the Adminis-
trator on the relative contribution to air pollu-
tion concentrations of natural az well as anthro-
pogenic aclivity, and (iv) advise the Adminis-
trator of any adverse public health, welfare, 30-
cial, economic, or energy effects which may re-
sult from various strategies for atitainment and
maintenance of such national ambient air gual-
ity standards.

3

(July 14, 1855, ch. 860, title I, §108, as added Pub.
L. 91-604, §4(a)y, Dec. 31, 1870, 84 »\,Tat 1679;
amended Pub. L. 95-85, title I, §106, Aug. 7, 1977,
91 Stat. 691.)
CODIFICATION
was formerly classified to section 1857¢-4 of

PRIOCR PROVISIONS

wWas renum-
ed to

AMIENDMED
Pub. L. §5-0b, §106(b}, added subsec.

e
Hes

Subsec, (o).
[COR
Subsec. (4). Pub. L. 95-95, §106(a), added subsec. (4.

B i DATE OF 1977 AMENDMEN

T
Amendment by Pub. L. 85-85 effective Aug. 7, 1877, ex-
cept as otherwise expressly pro ed, see section 406(d)
f Pub. L. set out as a note under sechbion 7401 of
this title.

95-

MODIFICATION RULES, REGULATIONS,
ORDERS, CONTRACTS CERTIFI-
CATIONS, AT"I HOHY/A' CTON DELEGATIO AND OTHER
ACTIONS

ulations, orders, determinations,
racts, ations, authorizations, delegations,
other aicﬂon\ duly issued, made, or taken by or
ant to ach July 14, 1865, the Clean Air Act, as in
1y prior to the date of i
7, 1977} to contimie in b
ed or rescinded in ascords

con-
or

tra

vl see
i, see

AD

section 406(b) of Pub. L. 85-85, set out az an Effective

e of 1977 Amendrent note under section 7401 of this

TERMINATION OF ADVISORY COMMITTEES

Advisory com g ad after Jan. §, 1873, to
terminate not er than tl e exp 1 oof ,b,e 2-vear
period beginning on establishment,

the date of their
ulﬁl(ﬁnw, in the case of a committ 3

a com tee established by the Com{ress its dura
is otherwise provided for by law See section 14 of
463, g y

. o Title 5, Government

Orﬂa niz: ~t1 on and Hmpioy-

ROLE OF SECONDARY STANDARDS

Pub. L. 101-5498, title VIIL, §817, Nov. 15, 1980, 104 Stat.
2697, provided the

strator shall regquest the
] slenc to prepare a report Lo
the Congress on the role of national secondary ambient
air guality standards in protecting welfare and the en-
vironment. The report shs
1y ir 1de information on the effects
and the environment which are caus by armbient
concentrations of pollutants listed pursuant Lo sec-
tion 108 [42 U.S.C. 7408] and cother pollubants which
may be liste

on welfare

¢ and environmental costs in-
curred as a result of such effects;
xarine the role of secondary standards and

tation planning process in pre-

ons of each such
C wellare

oncenbrati

mpacis of meet-

2ns consistent with the goals
i 6 [42 U.8.C. 7401 et
than secondary

and obj
seq.] which may be more ¢ >
standards in preventing or mi Lting such eCtE.
SUBMISSION 70 CONGRESS; COMMENTS; AUTRORIZA-
The report shall be transr ed to the Con-
gress not later than 3 years after the date of enactment
of the Clean Alr Act Amendments of 1880 [Nov. 15, 18901
O AL least 80 days before iasuing a report the Ad-
ministrator shall provide an opportunity for public
comment on the proposed report. The Adwministrator
shall inciude in the final report a summary of the com-
rents received on H)e rroposed report.
(%) There are au
SUINE A8 ATe NECessary

50 Carry

§7410. State implementation plans for national
primary and secondary ambient air guality
standards

{a) Adoption of plan by State; submission {o Ad-
ministrator; content of plan; revision; new
sources; indirect source review program;
supplemental or infermitient control systems

(1) Bach State shall, after reasonable notice
and public hearings, adopt and submit to the Ad-

mi brator, within 3 years (or such shorter pe-

ricd as the Administrator may prescribse) after

the promulgation of a national primary ambient
air quality standard {(or any revision thereoi)
under section 7409 of this title for any air pollut-
ant, a plan which provides for implementation,
maintenance, and enforcement of such primary
standard in each air guality control region (or
portion thereof) within such State. In addition,
such Btate shall adopt and submit to the Admin-
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modified after November 15, 1980, in any manner
unless the modificaticn insures eguivalent ov
greater emission reductions of such air pollut-
ant.

(July 14, 1855, ch. 860, title I, §183, as added Pub.
L. 101-549, title I, §108(1), Nov. 15, 1890, 104 Stat,
2469.)

SUBCHAPTER II-EMISSION B8TANDARDS
FOR MOVING 80OURCES

PART A—MOTOR VEHICLE EMISSION AND FURL
STANDARDS

§7521. Emission standards for new motor vehi-
cles or new motor vehicle engines

() Authority of Administrator to preseribe by
regulation

HExcept as otherwise provided in subsection (b}
of this section—

(1) The Administrator shall by regulation pre-
acribe (and from time io time revise) in accord-
ance with the provisions of this seclion, stand-
ards applicable to the emission of any air pollut-
ant from any class or classes of new motor vehi-
cles or new molor vehicle engines, which in his
judgment cause, or contribute (o, air pollution
which may reasocnably be anticipalted to endan-
ger public health or welfare. Such standards
shall be applicable to such vehicles and engines
for their useful life (as determined under sub-
section (4) of this section, relating to useful life
of vehicles for purposes of certification), wheth-
er such vehicles and engines are degigned ag
complele systems or incorporale devices o pre-
vent or control such pollution.

(2} Any regulation prescribed under paragraph
(1) of this subsection (and any revision therech
shall take effect afler such period as the Admin-
istrator finds necessary ©o permit the develop-

ment apd application of the requisite tech-
nology, giving appropriate consideration o the

cost of compliance within such period.

(3¥A)Y IN GENERAL. —{(iy Unless the standard is
changed as provided in subparagraph (B), regula-
tions under paragraph (1) of this subsection ap-
plicable to emissions of hydrocarbons, carbon
monoxide, oxides of nitrogen, and particulate
matier from classes or categories of heavy-duly
vehicles or engines manufactured during or after
model yvear 1983 shall contain standards which
reflect the greatest degree of emission reduction
achievable tithrough the application of tech-
nology which the Administrator determines will
be available for the model year to which such
standards apply, giving appropriate consider-
ation to cost, energy, and safely factors associ-
ated with the application of such technology.

(iD) In establishing classes or categories of ve-
hicles or engines for purposes of 1egu1ations
under this paragraph, the Administrator may
base such classes or calegories on gross vehicle
welght, horsepower, type of fuel used, or other
appropriate factors

(B) REVISED STANDARDS FOR HEAVY DUTY
TRUCKS.—{(i) On the basis of information avail-
able to the Administrator concerning the effects
of air pollutants emitied from heavy-duty vehi-
cles or engines and from other sources of mobile
source related pollutants on the public health

LUSCA Case #09-1322 Documen! #1341407 Fled 11/14/2011  Pag age 146 ‘?f 158
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and welfare, and taking costs into account, the
Administrator may promulgate regulations
under paragraph (1) of this subsection revising
any standard promulgated under, or before ithe
date of, the enactment of the Clean Air Act
Amendments of 1890 (or previously revised under
this subparagraph) and applicable to classss or
categories of heavy-duty vehicles or engines.

(ii) BEifective for the model yvear 1898 and there-
after, the regulations under paragraph (1) of this
subsection applicable to emissions of oxides of
nitrogen (WO from gasoline and diesel-fueled
heavy duly trucks shall contain standards which
provide that such emissions may not exceed 4.0
grams per brake horsepower hour (gbh).

(O) LEAD TIMI AND STARILITY -—Any standard
promulgated or revised under this paragraph
and applicable to class or categories of heavy-
duty vehicles or engines shall apply for a period
of no less than 3 model yvears beginning no ear-
ler than the model yvear commencing 4 yvears
after such revised standard is promulgated.

e
[

(D REBUILDING  PRACTICES —The Adminis-
trator shall study the practice of rebuilding

heavy-duty engines and the impact rebuilding
has on engine emissions. On the basis of that
study and other information available to the
Administrator, the Administrator may prescribe
reguirements to control rebuilding practices, in-
cluding standards applicable o emissions from
any rebuill heavy-duly engines (whether or not
the engine is past ils statutory useful life),
which in the Administrator’s judgment cause, oy
contribute to, air pollution which may reason-
ably be anticipalted to endanger public health or
welfare taking costs into account. Any regula-
tion shall take effect after a period the Adminis-
trator finds necessary to permit the develop-
ment and application of the reguigite control
measures, giving appropriaie consideration to
the cost of compliance within the pericd and en-
ergy and safety factors.

{F) MOTORCYCLES.—For purposes of this para-
graph, motorcycles and motorcycle engines
shall be treated in the same manner as heavy-
duty vehicles and engines (excepl as otherwise
permitied under section 7RZ25(H1) of this title)
unless the Administrator promulgates a rule re-
classifying motorcycles as light-duty vehicles
within the meaning of this section or unless the
Administrator promulgates regulations under
subsection (a) of this section applyving standards
applicable o the emission of air pollutants from
motorcycles as a separalte class or category. In
any case in which such standards are promul-
gated for such emissions from motorcyeles as a
separabe class or category, the Adminisirat
in promulgating such standards, shall con
the need to achieve equivalency of emission re-
ductions between motorcycles and other motor
vehicles to the maximum extent practicable

(4 A)Y Effective with respect to vehicl and
engines manufactured afler model year 18978, no
emission control device, system, or element of
design shall be used in a new motor vehicle or
new motor vehicle engine for purposes of com-
plving with reguirements prescribed under this
subchapter if such device, system, or element of
design will cause or contribulte o an unreason-

3

18ee Re

nices in Text note below.
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able risk to public health, welfare, or safety in

ity operation or function.

(B) In determining whether an unreasonable
risk exists under subparagraph (A), the Adminis-
trator shall consider. among other factors, (I
whether and tce what extent the use of any de-

vice, system, or elementi of design causes, in-
creagses, reduces, or eliminates emissions of any

unregulated pollutants; (iiy available methods
for reducing or eliminating any risk to public
health, welfare, or safety which may be associ-
ated with the use of such device, system, or ele-
ment of design, and (i) the availability of other
devices, systems, or elements of design which
may be used to conform Lo requirements pre-
scribed under this subchapter without causing
or conbributing to such unreasonable risk. The
Administrator shall include in the consideration
reqguired by this parvagraph all relevant informa-
tion developed pursuant to section 7548 of this
title.

(B} A)Y If the Administrator promulgates final
regulations which define the degree of control
reguired and the test procedures by which com-
pliance could be determined for gasoline vapor

recovery of uncontrolled emlwlons from the
fueling of motor vehicles, the Administrator

shall, after consultation with the Becretary of
Transportation with respect to motor vehicle
safely, prescribe, by regulation, {ill pipe stand-
ards for new motor vehicles in order (o insure
effective connection between such fill pipe and
any vapor recovery system which the Adminis-
trator determines may be reguired to comply
with such vapor rvecovery regulations. In pro-
mulzating such standards the Adminisirator
shall take into consideration limits on fill pipe
diameter, minimum design criteria for nozzle re-
tainer lips, limits on the location of the un-
leaded fuel restrictors, a minimum access zone
surrounding a fill pipe, a minimum pipe or noz-
zle ingertion angle, and such other factors as he
deems pertinent,

(B) Rezulations prescribing standards under
subparagraph (A shall nol bhecome effeclive
11111:11 the introduction of the model year for
which it would be feasible to implement such
standards, taking into consideration the re-
straints of an adequate leadiime for design and
production.

(C) Nothing in subparagraph {(A) shall (1) pre-
vent the Administrator from specifying different
nozzle and fill neck sizes for gasoline with addi-
tives and gasoline without additives or (ii) per-
mit the Administrator to require a specific loca
tion, configuration, modeling, or styling of the
motor vehicle body with respect to the fuel tank
fill neck or fill nozzle clearance snvelope.

(I3) For the purpose of this paragraph, the
term “fill pipe” shall include the fuel tank fill
pipe, fill neck, fill inlet, and closure,

(6) ONBOARD VAPOR RECOVERY.—Within 1 year
after November 15, 1990, the Adminisirator shall,
after consulitation with the Secretary of Trans-
portation regarding the safety of vehicle-based
(“onboard”y systems for the control of vehicle
refueling emissions, promulgate standards under
this section requiring that new light-duty vehi-
cles manufactured beginning in the fourth
model year after the model vear in which the
standards are promulgated and thereafter shall

i

Filed: ii, lfifﬁi}ii Fage 1
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be equipped with such systems. The standards
reguired under this paragraph shall apply to a
percentage of each manufacturer’s fleet of new
light-duty vehicles beginning with the fourth
model yvear afler the model yvear in which the
standards are promulzated. The percentage shall
be as specified in the following table:

IMPLEMENTATION SCHEDULE FOR ONBOARD VAPOR

RECOVERY REQUIREMENTS
Model year coram ing after et g o
standards promulgated Percentage
Fourth 40
Fifth 80
After Fifth ... 100

*Percentages in the table refer to a percentage of the

manuia rer’s sales volume.

The standards shall require that such systermns
provide a minimum evaporative emission cap-
ture efficiency of 85 percent. The requirements
of section 7511adbX3) of this title (relating to
stage Il gascline vapor recovery ) for areas clas-
sified under section 75611 of this title as moderate
for ozone shall not apply after promulgation of
such standards and the Administrator may, by
rule, revise or waive the application of the re-
guirements of such section 751lla(b¥3y of this
title for arveas classified nunder section 7511 of
this title as Serious, Severe, or Exitreme foy
ozones, as appropriate, after such time as the Ad-
ministrator determir that onboard emissions
control systems required under this paragraph
are in widespread use throughout the motor ve-
hicle {leet.

() Emissions of carbon monoxide, hydrocarbons,
and oxides of nitrogen; annual veport {o Con-
gress; waiver of emission standards; research
objectives

(AW A)Y The regulations under subsgection (a) of
this section applicable to emissions of carbon
monoxide and hydrocarbons from lzght-duty ve-
hicles and engines manufactured during model
vears 1877 through 1978 shall contain standards
which provide that such emissions from such ve
hicles and engines may not exceed 1.5 grams per
vehicle mile of hydrocarbons and 15.0 grams per
vehicle mile of carbon monoxide. The regula-
tions under subsection (a) of this section appli-
cable to emissions of carbon monoxide from
lght-duty wvehicles and engines manufactursd
during the model year 1980 shall contain stand-
ards which provids that such emissions may not
exceed 7.0 grams per vehicle mile. The rvezula-
tions under subsection (a) of this section appli-
cable to emissions of hydrocarbons from light-
duty vehicles and engines manufactured during
or after model year 1880 shall contain standards
which require a reduction of at least 80 percent
from emissions of such pollutant allowable
under the standards under this section applica-
ble to light-duty vehicles and engines manufac-
tured in model year 1970, Unless waived as pro-
vided in paragraph (8),! regulations under sub-
section {(a) of this section applicable fo emis-
sions of carbon monoxide from light-duly vehi-
cles and engines manufactured during or after
the model year 1981 shall contain standards
which require a reduction of at least 90 percent
from emissions of such pollutant allowable

=T
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Pub. L. 95-85, & 1L, §305(e), Aug. 7, 1877, 91
Stab. 776: Pub, L. 101---04 title I, §8107(d), 108(1).
Nov. 15, 1980, 104 Stat, 2464, 24679
CODIFICATION

Section was formerly classified Lo section
+iia
this

1857g of

AMENDMENTS
1890--Bubsec. (a)1). Pub. L. 101-549, §108(1), inserted
- ubJHM to section 7607(d) of this title” affer “regula-

tions”’

Gubsec. {(d). Pub. L. 101-549, §107(d), added subsec.

1977 Subsec., (ay. Pub. L. 85-85 designated igsting
ro 5 par. (1) and added par. (2).

lQT%Su, a) Pub. L. 91-604. §15(c)(2), substituted
“Administrator” for “Secretary” and “‘Environmental
Protection Agency’ for “Department of Health, Hdu-
cation, and Weliare”’

Subsec. (b). Pub. L. 81-604, §3(bx2), substituted “Envi-
ronmental Protection Agency” for “Public Health

s
2EL

Service” and struck oul provisions covering the pay-
ment of salaries and allowances.
Subsec. (¢). Pub. L. 91-604, §15(¢c)2), substituted “*Ad-
ministrator’” for “Secretary’.
1867--Pub. 1. 90-148 reenacted section without
change.
EFFECTIVE DATE OF 1977 AMENDMENT

Arnendment by Pub. L. 95-05 effe cti% Au;{‘ 7, 1871, ex-
cepl as ol 1‘-’1“/136 expressly provided, ecbion 406(4;
of Pub. L. 95-85, set out asz a note J‘de] secbion 7401 of

his title.

ab-8

ot

MODIFICATION OR RESCISSION OF RULES, REGULATIONS,

ORDERS, DETERMINATIONS, CONTRACTS, CERTIFI-
CATIONS, AUTHORIZATIONS, DELEGATIONS, AND OTHER
ACTIONS

Lerminabions, con-
> author ions, delegations,
other actions duly issued, made, or taken by or pu
ant to act July 14, 1855, the Clean Alr Act, as in e
:Ledia,rP]y prior Lo the date of enactment of Pub.
v FA 7, 1977} to continue in full force and
modified or rescinded in accordance with ac
355, as amended by Pub. L. 95-85 [ithis chapter
on 406(b) of Pub. L. 85-85, set out as an BEffective
e of 1877 Amendrnent note under secbion 7401 of this

)
Lra.c

awmmu,

ug

' gee
i, see

DISADVANTAGED BUSINESS CONCERNE; USE OF QUOTAS
PROHIEITED
Title X of Pub. L. 101-548 provided that:
“SEC. 1001, DISADVANTAGED BUSINESS CONCERNS.
“{ay IN GENERAL.—In providing for any research relai-
¥ ‘equirements the amendments made by

16

arn Air Act Amend s
doni

Tables for classificat
rironmental Protection
quuo*u‘

1980 [Pub. L. 1 43,
1 which uses funds of the
Agency, the Administrator
ntal Protection Age hall, to the
y "ire that not less than 10 percent
of L()Lal Fed for such research wiil be made
available to J"advantaged business concerns.
“{0) DEFINT
C“(1XA) Fory

irposes of subgection (a), the term ‘dis-
advantaged busﬂ'v 855 COTICeTN” means a concern—
‘ wh s at least 51 percent owned by one or
socially and economically disadvantaged indi-
viduals or, in the case of a publicly traded com-
pany. at least Bl percent of the stock of which 1s
owned by one or more socially and economically
disadvantaged individuals; and
“{ii1) the management and daily b
ations of wh are controlled by such ind

more

el

“BYA) A for-profit business concern is presumed o
be a disadvantaged business concern for purposes of

aubsed
in the

on {(a) if it is
ase of s concern which is a publ

at least 51 percent owned by, or
7 traded

. Filed: 11 iﬁizi}ii Page ]
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company at least percent of the stock of the com-
pany is owned by, one or more individuals who are
rnembers ot' T'he followi "'lg STOUDS:

‘fIH Native An‘@
’“’I‘ ) Asian /&mvucmu

(V) Women,
"VI! Disabled Americans.

‘{i1Y The presumption established by clause (1) may
e rebutted with respect to a particular business con-
cern if is reasonably established that the individual

v individuals referred to in that clause with respeci
Lo that business concern are nob experiencing impedi-
ments Lo establishing or develop qg COTICRrn as
a result of the individual’s id on as a4 mem-
ber of a group specified in that clause.
institutions are presumed to be
ness concernsg for purposes of sub-

ced busi

disadvanta

ect ion ( ,4)
cally black colleges and universities,
nd universities having a studen® body

wlL nt of the students are Hispanic,
i)y Mmonty institutions (as that term
fined by the Secretary of Education pursuant t
General Education Provision Act (20 U.S.C. 1221

ii) Private and voluntary organizations con-
trotled by i nals who are sccially and eco-
, ntaged.
aint venture may be con sulered to be a dis-
advantaged business concern
notwithstanding the size of such
a party to the joint venture is
ged business concern; and
)} that party owns at least
joint venture.
A person who is
individual or a dis
party to a joint venture, m
uhcm 2 awarded contracits in a fiscal year
reagon of this subparagraph.
‘(B3 No ng in this paragraph shall prohibit any
= of a racial or ethnic group that is not listed
in subparagraph (Bi(G) from establishing that they
have been peded in establishing or developing
w88 concern as a result of racial or ethnic dis-
crirnination.

51

dvantaged
55 COMCEeTrn, as a
{ bH a party ton
solely

7

&

CHRe. 1002, U OF QGUOTAS I‘Mﬁu B .- Nothimz in
this titie shall permit or {
reguirement that has the
ing eligibility under gection 10() >

§ 7602. Definttions

When used in this chapter—

{(a) The term “‘Administrator” means the Ad-
winistrator of the BEnvironmental Protection
Agency.

by The term “air pollution conirol agency”
means any of the tollo\nng

(1) A single State agency designated by the
Governor of that &tate as the official State air
pollution control agency for purpo: of
chaptler.

(2 An agency established by wo or more
States and having substantial powers or duties
pertaining o the prevention and control of air
noliution.

(3) A city, county, or other local government
health authority, or, in the case of any CUV
county, or other loecal government in w
there iz an agency other than the health au-
thority charged with responsibility for enfore-
ing ordinances or laws relating to the preven-
tion and control of alr pollution, such other
Agency.

51
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4 An agency of two or more municipalities
Iocated in the same State or in different
States and having substantial powers or duties
pertaining to the prevention and control of air
pollution.

(5) An agency of an Indian tribe.

{¢) The term “‘interstate air pollution control
agency’ means—

(1) an air poliution control agency estab-

ished by two or more Stlates, or

{2y an alr pollution contlrol agency of two or
more  municipalities lIocated in  different
States,

{d) The term "‘State” means a State, the Dis-
trict of Columbia, the Commonwealth of Puerto
Rico, the Virgin Islands, Guam, and American
Samoa and includes the Commonwealth of the
Northern Mariana Islands.

{e) The term “‘person’ includes an individual,
corporation, partnership, association, Siate,
municipality, political subdivisicn of a State,
and any agency, department, or instrumentality
of the United SBitates and any officer, agent, or
employee thereof.

(fYy The term “municipality” means a cilty,
town, borough, county, parish, district, or other
public body created by or pursuant o State law.

{gy The term ‘‘air pcllutant”’ means any air
pollution agent or combination of such agents,
including any physical, chemical, biclogical,
radicactive (including source material, special
nuclear material, and byproduct material) sub-
stance or matter which iz emitted into or other-
wize enters the ambient air. Such term inclndes
any precursors Lo the formation of any air pol-
Intant, to the extent the Administrator has
identified such precursor or precursors for the
particular purpose for which the term “‘air pol-
Tutant’ is used.

(hy All language referring o effects on welfare
includes, but is not limited to, effects on soils,
waler, crops, vegetaltion, manmade materials,
animals, wildlife, weather, visibility, and cli-
mate, damage to and deterioration of property,
and hazards to transportation, as well as effects
on economic values and on personal comfort and
well-being, whether cansed by ftraunsiormation,
conversion, or combination with other air pol-
atants.

(1) The term “Federal land manager’” means,
with respect 1o any lands in the United States,
the Secretary of the depariment with authority
over such lands.

{1} Bxcept as otherwise expressly provided, the
terms “‘major stationary source’ and “‘major
emitting facility’” mean any stationary facility
or source of air pollutants which directly emits,
or has the potential to emit, one hundred tons
per yvear or more of any air pollutant (including
any major emitting facility or source of fugitive
emissions of any such pollutant, as determined
by rule by the Administrator).

(k) The terms “emission limitation” and
“emission standard”’ mean a reguirement estab-
lished by the State or the Administrator which
Hmits the quantity, rate, or concentration of
emissions of air pollutanis on a continuous
basis, including any requirement relating {o the
ion or maintenance of a source (o assure

) Fled: 11/14/2011 Pa.%ﬁf 1
BALTH AND WELFARE age 6016

equipment, work practice or operational stand-
ard promulgated under this chapter..t

(1) The term “‘standard of performance’ means
a requirement of continuous emission reduction,
inciluding any requirement relating to the oper-
ation or maintenance of a source L0 assure con-
tinuous emission reduction.

(m) The term “means of emission lmitation™
means a system of continucus emission reduc-
tion (including the use of specific technology or
fuels with specified pollution characteristics?.

(ny The term “‘primary standard attainment
date’ means the date specified in the applicable
implementation plan for the attainment of a na-
tional primary ambient aly quality standard for
any air poliutant.

(oY The term ‘“‘delayed compliance order”
means an order issued by the State or by the Ad-
ministrator to an existing stationary sourcs,
postponing the date required under an applica-
ble implementation plan for compliance by such
source with any requirement of such plan.

(pY The term “‘schedule and timetable of com-
plance’” means a schedule of reguired measurss
including an enforceable sequence of actions or
operations leading to compliance with an emis-
sion limitation, other limitation, prohibition, or
standard.

() For purposes of this chapler, the term “‘ap-
plicable implementation plan” means the por-
tion (or portiong) of the implementation plan, or
most recent revision thereof, which has been ap-
proved under section 7410 of this title, or pro-
mulgated under section 7410(c) of this title, or
promulgated or approved pursuant to regula-
tions promulgated under section 7601(d) of this
title and which implements the relevant re-
guirements of this chapter.

{r) INDIAN TRIBE.—The ferm “Indian tribe”
means any Indian tribe, band, nation, or other
organized group or community, including any
Alaska Native village, which is Federally recog-
nized as eligible for the special programs and
services provided by the United States to Indi-
ans because of their status as Indians,

(8) VOC.—The term “VOU” means volatile or-
ganic compound, as defined by the Adminis-
trator.

{t) PM-10.—~The term “PM-10" means particu-
late matt ith an aerodynamic diameter less
than or egqual to a nominal ten micrometers, as
measured by such method as the Adminisirator
may determine.

() NAAQS AnND OTG.—The term “NAAQS”
means national ambient alr guality standard.
The term “OTGE” means a Control Technique
Gaideline published by the Adminisirator under
section 7408 of this title.

(v} N3, —The term NGO’ means oxides of ni-
trogen.

(w) CO.—
oxide.

(X) BMALL SOURCE.—The term “‘small source”
means a source that emits less than 100 tons of
regulated pollutanis per year, or any class of
persons that the Administrator delermines,
through regulation, gensrally lack technical
ability or knowledge regarding control of air
poliution.

1e term “‘CO” means carbon mon-

!

180 in original.
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(y) FEDERAL IMPLEMENTATION PLAN—The
term “‘Federal implementation plan’” means a
plan (or portion thereod) promulgated by the Ad-
ministrator to fill all or a portion of & gap or
otherwise correct all or a portion of an inad-
equacy in a State implementation plan, and
which includes enforceable emission limitations
or other control measures, means or technigues
(including economic incentives, such as markel-
able permits or auctions of emissions allow-
ances), and provides for attainment of the rel-
evant national ambient air gquality standard.

{(z) BTATIONARY SOURCE.—The term ‘“‘station-

ary source” means generally any source of an
air pollutant exceplt those emissions resuliing
directly from an internal combustion engine for
transportation purposes or from a nonroad en-
gine or nonroad vehicle as defined in section 7550
of this title.
(July 14, 1855, ch. 360, titis IIL, §302, formerly §9,
a3 added Pub. L. 88-206, §1, Dec. 17, 1863, 77 Stat,
400, renumbered Pub. L. 89-272, title I, §101{4),
OGet, 20, 1865, 79 Stat, 992; amended Pub. L. 90-148,
§2, Nov. 21, 1967, 81 Stat. 504; Pub. L. 91-604,
§1h(ay(1), (ex1), Dec. 31, 1970, 84 Stat. 1710, 1713;
Pub. L. 95-985, title I, §218(¢), titie 111, §301, Aug.
7, 1977, 81 Stat, 7681, 7689; Pub. L. 95-190, §14¢a)(76),
Nov. 16, 1877, 91 Stat. 1404; Pub. L. 101-540, title
o §8101(dx4y, 10¥(a), (b), 108(H, 109(b), title III,
§302(e), title VII, §708, Nov. 15, 1890, 104 Stat.
2409, 2464, 2468, 2470, 2574, 2684

CODIFICATION

Bection was formerly classified to section 185Th of

this

PRIOR PROVISIONS
(h) and (&) of

-

Provisions similar to tho%w in subsecs.
1is section were con
ie, act July 14, 19565, ch.
he general amendment
28-206.

a section 1857¢ of this
360, §6, 69 Stab.
of this

323, prior to
by Pub. L.

i

chapter

Pub. L.

1980—Suhsec. ()
(2}, struck out “*o

101-549. §107(ax(1),
3 and s ML stituted

(i) to (3.
> at end

periods for semico s ab end {
Subsec. (b)5). Pub. L. 101 3, §101(a)(3) sdde(l par.
(5.

t;llbaLL {g). Pub. 1. 101-549, §108(3X2), inserted at end
Such term includes any precursors to the formation of
any air poliutant, to the extent the Administirator has
ad such Precursor Or pPrecursors the particu-
lar purpose for which the term ‘air poliuiant’ is used.”
Subsec. (). Pub. L. 101-548, §108(k), inserted vefore
period at end ‘°, whether caused by transformation,
conversion, or com bination with other air poliutants”
Suheec. . Pub. L. 101-548, §303(e), inserted before
period at end and any design, equipment, work prac-
under this

e or operational standard promulgated
chapter.””

Gubsec. (9. Pub. L. 101-548, §101{d)(4), added subsec,
(g3

b. L. 101-549,

3. Pub. L.

§107(b), added subsec. (r).
101-549, §108(3(1), added

Subsec. (r). Pu
Subsecs. (8)
subsecs. (8) Lo (¥
Subma (z). Pu b .. 101-549, §709, added suhsec. (7).
1977 ec, (d4). Pub, L. 95-85, §218(¢c), inserted “and
ingl J.d.es the Commuﬁwea‘tb of the Northern Marlans

Islands’ “American Samoa’.
Subsec. (e). Pub. L. 95-190 substituted “individual,

corporation’ for ‘‘individual corporation”

Pub. L. 85-85, §301{(b), expanded definition of “person’
to include agenci departments, and Instruam
ities of the United States and officers, agents, and em-
mloyees thereof,

Filed: Zéi ififﬁi}ii
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Subsec. (g). Pub. L. 85-85,

3301{c), expanded definition
of “‘air poliutant’ so a8, e 1y, to include physical
chemical, biological, and active su
ter emitted into or otherwise entering

ances or
ambient

anx
ubsecs. (1) Lo (Pl
secs, (1) bo (o).
70—Subsec, (8). Pub, L. 81-604, §15(¢)(1), substituted
definition of ‘‘Administrator” as meaning Adminis-
trator of the Environmental Protection Agency for de
m 1.1011 of “Secretary’’ as meaning Secretary of Health,

Puhb. L. 85-8b, §301{a), added sub-

L 81-604, §15(a)(1) ed suo-
atant’, redesig i former
stituted references to effects
tation, manmsa

viaibility, and clima

(2} dem ng
. {g) as (h)

references to injury to agricultural crops and livestock,

¢ts on economic values
11 being.
reenacted section

and inserted references to e
&’]d or‘ personal comfort and w
Puo. 1. 80-148

without

DATE OF 1977 AMENDMENT

Amendment by Pub. L. 95-95 effective Aug. 7, 1977, ex-
cept as otherwise expr provided, see m(‘LLlO’] 406(4)

of Pub. L. 95-85, set out as a note under section 7401 of
this title.

EFFECTIVE

§ 7603. Emergency powers

Notwithstanding any other provision of this
chapter, the Administrator, upon receipt of evi-
dence that a poliution source or combination of
sources (inciuding moving sources: is presenting
an imminent and substantial endangerment o
public health or welfare, or the envirocnment,
may bring suit on behalf of the United States in
the appropriate United States district court to
immediately restrain any person causing or con-
tributing to the alleged pollution to stop the
emission of air pollutants causing or contribul-
ing to such polluticn or to take such other ac-
tion as may be necessary. If it is not practicable
to assure prompt protection of public health or
welfare or the environment by commencement
of such a civil action, the Adminisirator may
issue such orders as may be necessary Lo protect
public health or welfare or the environment.
Prior to taking any action under this section,
the Administrator shall consult with appro-
priate Sitate and local authorities and altempt
to confirm the accuracy of the information on
which the action proposed (o be taken is based.
Any order issued by the Administrator under
this seclion shall be effective upon issuance and
shall remain in effect for a period of nol more
than 60 days, unless the Administrator bring
action pursuant to the first sentence of this sec-
tion before the expiration of that period. When-
ever the Administrator brings such an action
within the 60-day period, such order shall re-
main in effect for an additional 14 days or for
such longer period as may be authorized by the
court in which such action is brought.

(July 14, 1855, ch. 360, title IIL, §303, as added

Pub. L. 81604, §12(a), Dec. 31, 1870, 84 Stab. 1705;
amended Pub, L. 85-85, title 111, §302(a}, Aug. 7,

1877, 81 Stat. 770: Pub. L. 101-548, title VII, §704.
Nov. 15, 1880, 104 Stat, 2681.)

CODIFICATION

n was formerly classified to section 1857h-1 of

ADD-9

ED_002401_00001530-00150

of 158



USCA Case #08-1322

§ 9807

lishes that such action is based on such a deter-
mination. Any petition for review wunder this
subsection shall be filed within sixty days from
the date notice of such promulgation, approval,
or action appears in the Federal Hegister, except

that if such petition is baszed = Dlely on grounds
arising afler such sixtieth day, then any peti-

tion for review under this subsection shall be
filed within sixty days after such grounds arise.
The [liling of a petition for recounsideraticn by
the Adminisirator of any otherwise final rule or
action shall not affect the finality of such rule
or action for purposes of judicial review nor ex-
tend the time within whloh a petition for judi-
cial review of such rule or action under this sec-
tion may be [iled, and shall not postpone the ef-
fectiveness of such rule or action.

(2} Action of the Administrator with respect to
which review could have been obtained under
paragraph (1) shall not be subject to judicial re-
view in civil or criminal proceedings for enforce-
ment. Where a final decision by the Adminis-
trator defers performance of any nondiscretion-
ary statutory action to a later time, any person
may challenge the deferral pursuant to para-
graph (1),

{e) Additional evidence

In any judicial proceeding in which review is
sought of a determination under this chapler re-
guired to be made on the record after notice and
opportunity for hearing, if any party applies to
the court for leave to adduce additional evi-
dence, and shows to the satisfaction of the court
that such additional evidence is material and
that there were reasonable grounds for the fail-
ure to adduce such evidence in the proceeding
before the Administrator, the court may order
such additional evidence (and evidence in rebut-
tal therecf) to be taken before the Adminis-
trator, in such manner and upon such terms and
conditions as to% the court may deem proper.
The Administrator may modify his findings as
to the facts, or make new findings, by reason of
the additional evidence so taken and he shall
file such modified or new findings, and his rec-
ommendation, if any, for the modification or
setting aside of his original determination, with
the return of such additional evidence.

() Rulemaking

(1) This subsection applies to—

{A) the promulgation or revigion of any na-
tional ambient air guality standard under sec-
tion 7402 of this title,

(B the promulgation or revision of an imple-
mentation plan by the Administrator under
section 7410(c) of this title,

(C)y the promulgation or revizion of any
standard of performance under section 7411 of
this title, or emission standard or limitation
under section 7412(4) of this title, any standard
under section 7412(0) of this title, or any regu-
lation under section T412(gy(A1xD) and (F) of
this title, or any ulation under section
T412{m) or (n) of this title,

(I3 the promulgation of any reguirement for
s0lid waste combustion under section 7428 of
this title,

580 in original. The word “to” probably should not appear.
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(B the promulgation or revision of any reg-
ulation pertaining to any fuel or fuel additiv
under section 7545 of this title,

(B the promulgation or revision of any air-
craft emission standard under section 7871 of
this title,

{G) the promulgation or revigion of any reg-
ulation under subchapter IV-A of this chapter
{relating to control of acid depogition),

(H) promulgation or revision of regulations
pertaining o primary nonferrous smelter or-
ders under section 7419 of this title (but not in-
cluding the granting or denying of any such
order),

(1) promulgation or revision of regulations
under subchapter VI of this chapler (relating
to stratosphere and ozone protection),

0y promulgation or revision of regulations
under part O of subchapter I of this chapter
(relating to prevention of significant deterio-
ration of alr quality and protection of
visibility),

(&) promulgation or revision of regulations
under section 7521 of this title and test proce-
dures for new motor vehicles or engines under
secbion 7525 of this title, and the revision of a
standard under section 7521(aX3) of this title,

(L) promulgation or revision of rdoulatlons
for noncompliance penallties under section 7420
of this title,

(M) promulgation or revision of any regula-
tions promulgated under section 7541 of this
title (relating to warranties and compliance
by vehicles in aclual use)

(M) action of the Adn trator under sec-
tion 7426 of this title (relating to interstale
pollution abalement),

() the promulgation or revision of any reg-
ulation pertaining io consumer and commer-
cial products under section 7511b(e) of this
title,

(P the promulgation or revision of any reg-
ulation pertaining to field citations under sec-
tion 7413(AX3) of this title,

() the promulgation or revision of any reg-
ulation pertaining to urban buses or the clean-
fuel vehicle, clean-fuel fleet, and clean fuel
programs under part O of subchapter 11 of this
chapter,

(R} the promulgation or revision of any reg-
ulation pertaining o nonroad engines or
nonroad vehicles under section 7547 of this
title,

{3} the promulgation or revision of any regu-
lation relating o motor vehicle compliance
program fees under section 7552 of this title,

{TY the promulgation or revision of any reg-
ulation under subchapter IV-A of this chapler
(relating to acid deposition),

{U) the promulgation or revigion of any reg-
vlation under section 7511L() of this title per-

taining to marine vessels, and
(V) such other actions as the Administrator
may determine.
The provisions of section 553 through 557 and
section 706 of title 5 shall nol, except as ex-
pressly provided in this subsection, apply to ac-
tions Lo which this subsection applies. This sub-
section shall not apply in the case of any rule or
circumstance referred to in subparagraphs (A or
(B) of subsection 553(b) of title &
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{2y Not later than the date of proposal of any
action to which this subsection applies, the Ad-
ministrator shall establish a rulemaking docket
for such action (hereinafter in this subsection
referred to as a “‘rule”). Whenever a rule applies
only within a particular State, a second (iden-
ticaly docket shall be simultaneocusly estab-
lished in the appropriate regicnal office of the
Environmental Protecltion Agency
(3) In the case of any rule to which this sub-
section applies, notice of proposed rulemaking
shall be published in the Federal Register, as
provided under section 353y of title 5, &hall be
accompanied by a statement of its basis and
purpose and shall specify the period available
for public comment (hereinafter referred to as
the ‘“‘comment period’”). The notice of proposed
ralemaking shall also state the dockel number
the location or locations of the docket, and the
times it will be open o public inspection. The
statement of basis and purpose shall include a
summary of—
(A} the factual data on which the proposed
rule is based;
(B) the methodology used in oblaining the
data and in analyvzing the data; and
() the major legal interpretations and pol-
icy considerations underiying the proposed
rule.

The statement shall also set forth or summarize
and provide a reference to any pertinent find-
ings, recommendations, and comments by the
%cwn‘rlflc Review Committes established under
section 7409(d) of this title and the National
Academy of Sciences, and, if the propoesal differs
in any important respect from any of these rec-
ommendations, an explanation of the reasons for
such differences. All data, information, and doc-
uments referred to in this paragraph on which
the proposed rule relies shall be included in the
docket on the date of publicaticn of the pro-
posed rule.

(43 AY The rulemaking docket required under
pa m“mph (2) shall be open for inspection by the
public at reascnable times specified in the no-
tice of proposed rulemaking. Any person may
copy documents contained in the docket. The
Administrator shall provide copying facilities
which may be uged at the expense of the person
seeking copies, but the Administrator may
waive or reduce such expenses in such instances
a3 the public interest reguires. Any person may
request coples by malil if the person pays the ex-
penses, including personnel costs to do the copy-
ing.

(B Prompily upon receipt by the agency, all
written comments and documentary informa-
tion on the proposed rule received from any per-
son for inclusion in the docketl during the com-
ment period shall be placed in the docket. The
transcript of public hearings, if any, on the pro-
posed rule shall also be included in the docket
promptly upon receipt from the person who
transcribed such hearings., All documents which
become available after the proposed rule has
been published and which the Adminisirator de-
termines are of central relesvance to the rule-
making shall be placed in the dockel a3 soon as

possible after their availability.

( iiy The drafts of proposed rules submitted by
the Administrator to the Office of Management

ii,i

5
7667
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and Budget for any interagency review process
prior to proposal of any such rule, all documents
accompanying such drafts, and all written com-
te thereon by other agencies and all writien
sonses Lo such writien comments by the Ad-
brator shall be placed in the dockel no
than the date of proposal of the rule. The

later
drafts of the final rule submitted for such review
process prior to promulgation and all such writ-

ten comments thereon, all documents acoorn-
panying such drafts, and writien responses
thereto shall be placed in the dockel no later
than the date of promulgation.

8y In promulgating a rule to which this sub-
section applies (i) the Administrator shall allow
any person to submit writiten comments, data,
or documentary information; (ii) the Adminis-
trator shall give interested persons an oppor-
tunity for the oral presentation of data, views,
or arguments, in addition o an opportunity to
make written submissions; (1il) a transcript
shall be kKept of any oral presentation; and (iv)
the Administrator shall keep the record of such
proceeding open for thirty days afler completion
of the procesding to provide an opportunity for
submission of rebuttal and supplementary infor-
mation.

(6WAY The promulgated rule shall be accom-
panied by (1) a statement of basis and purpose
like that referred to in paragraph (3) with re-
spect o a proposed rule and (i) an explanation
of the reasons for any major changes in the pro-
mulgated rule from the proposed rule.

{B) The promulgated rule shall alzo be accom-
panied by a response Lo each of the significant
comments, criticismes, and new data submitted
in written or oral presentations during the com-
ment period.

() The promulgated rule may not be based (dn
part or whole) on any information or data which
has not been placed in the docket as of the date
of such promulgation.

CTA)Y The record for judicial review shall con-
sist exclusively of the material referred to in
paragraph (3), clause (1) of paragraph (4} B}, and
subparagraphs (A and (B) of paragraph (8).

(B Only an ob]ectlon to a rule or procedure
which was raised with reasonable specificity
during the period for public comument (including
any public hearing) may be raised during judi-
cial review. If the person raising an objection
can demonstrate to the Administrator that it
was impracticable 0 raise such objection within
such time or if the grounds for such cobjection
arose after the periocd for public comment (bub
within the time specilied for jndicial review)
and if such objection is of ceniral relevance to
the outcome of the rule, the Administrator shall
convene a proceeding for reconsideration of the
rule and provide the same procedural righis as
would have been afiorded had the information
been avalilable at the time the rule was pro-
posed. If the Administrator refuses Lo convene
such a proceeding, such person may seek review
of such refusal in the United States court of ap-
peals for the appropriate circuit 3 provided in
subsection (b of this section). Such reconsider-
ation shall not postpone the effectiveness of the
rule. The effectiveness of the rule may be staved
during such reconsideration, however, by the
Administrator or the court for a period not to
exceed three months.
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(8) The sole forum for challenging procedural

determinations made by the Administrator
under this subsection shall be in the United

States court of appeals for the appropriate cir-
cuit (as provided in subsecltion (b)) of this seco-
tion) at the time of the substantive review of
the rule. No interloculory appeals shall be per-
mitted with respect to such procedural deler-
minations. In reviewing alleged procedural er-
rors, the court may invalidate the rule only if
the errors were so serious and related to matters
of such central relevance to the rule that there
is a substantial likelihood that the rule would
have been significantly changed if such ervors
had not been made.

{9y In the casze of review of any action of the
Administrator to which this subsection applies,
the court may reverse any such action found to
be—

{A) arbitrary, capricious, an abuse of discre-
tion, or otherwise not in accordance with law:

(B) contrary to consgtitutional right, power,
privilege, or immunity;

(C) in excess of statutory jurisdiction, au-
thority, or limitations, or short of statutory
right; or

(D) without observance of procedure re-
guired by law, if (i) such [ailure to observe
such procedure is arbitrary or capricious, (ii
the requirement of parazraph (TXB) has been
mel, and (iiiy the condition of the last sen-
tence of paragraph 8) is met.

(1)) Bach statutory deadline {or promulgation
of rules o which this subsection applies which
requires promulzation less than six months
after date of proposal may be extended to not
more than six months after date of proposal by
the Administrator upon a determination that
such extension is necessary to afford the public,
and the agency, adeguate opportunily to carry
out the purposes of this subsection.

{11y The requirements of this subsecltion shall
take effect with respect to any rule the proposal
of which occurs after ninety days after August 7
1977,

(e} Other methods of judicial review not author-
ized

Nothing in this chapter shall be constrused to
authorize judicial review of regulations or or-
ders of the Administrator under this chapter, ex-
cept as provided in this secltion.

() Costs

In any judicial proceeding under this section,
the court may award costs of litigation (dnclud-
ing reasonable attorney and expert witness feeg)
whenever il determines that such award is ap-
propriate.

{g) Stay, inmjunction, or similay relief in proeceed-
ings relating to noncompliance penalties

In any action respecting the promulgation of
regulations under section 7420 of this title or the
administration or enforcement of section 7420 of
this titls no court shall grant any stay, injunc-
tive, or similar relief before final judgment by
such court in such action.

(i) Public participation

It is the intent of Congress thatl, consistent
with the policy of subchapter LI of chapler 5 of

) Filed: 11 i&fﬁi}ii Page 1
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title 5, the Administrator in promulgating any
regulation under this chaplter, including a regu
lation subject to a deadline, shall ensure a rea-
sonable periocd for public participation of at
teast 30 days, except as otherwise expressly pro-
vided in section® 7407(4). 7502¢a), 7511(a) and (b),
and 7512(a) and (b) of this title.

(July 14, 1855, ch. 360, title III, §307, as added
Pub. L. 91-604, §12(a), Dec, 31, 1870, 84 Stat. 1707;
amended Pub. L. 92-157, title 1II, §302(a), Nov. 18,
1871, 85 Stat. 464; Pub. L. 83-319, §6(c). June 22,
1974, 88 Stat. 259; Pub. L. 95-85. title LIL, §§303(1),
305(a), (¢), (f-(h), Aug. 7, 1977, 91 Statv. 772, 7786,
777, Pub. L. 95-180, §14(ax(79), (80), Nov. 16, 1977,
91 Stat. 1404; Pub. L. 101-548, title I, §§108(p).
110(B), title III, §302(m), (h), titile VII, §§702(c),
703, 706, T0T(h}, Ti0(b}, Nov. 15, 1980, 104 Stat. 2469,
2470, 2574, 2681-2684.)

REFERENCES IN TEXT
7521(b)4) of this title,
5 reP d by Pub. L. 101-548, title
90, 104 Stat. 2528,
ion 75621(b)5by of tm.~ title, referred to in subs
(o)1, was repealed by Pub. L. 101-549, title II, §230(3.
MNov. 15, 1890, 104 Stat. 2529.

Section 185Te-10(c @A), (B), or (T of this title (as in
effect before Augw 7, 1877, referred to in subsec.
(03(1), was in the original “section 118(cH2AL, (B), oy
() {as in effect before the date of enactiment of the
Clean Alir Act Amendments of 1877)", meani sectic
118 of act July 14, 5, ch. 360, t]JlP I, as added June 22,
1874, Pub. L 93 stat. 248, (which was classi-
Fied tiule) ag in t prior to
5, Aug. 7, 1877, 81 Stat. 691,
7, 1977. Section 112(b)(1) of Pub. L. 85-95
repealed s ion 119 of act July 14, 1855, ch. 360, title I,
as added by Pub. L. 83-3198, and provided that all ref-
erences such section 11
ment wt
to refer to section 113(4) o
paragraph (5) thereof in
to subsec. (d)5) of
7413(8) of this title w
ally by Pub. L. 101-5349, title VIL,
Stat. 2672, and, as s0 amended,
final compliance ord Section 117(b) of Pub. L. 85-¢
added 2 new section 118 of act July 14, 1855, which is
classified to section 7419 of this title.

Part C of subchapter { of ¢ chapter,
subsec. (4)(1)J), was in the original “subb
1"‘, d.lld_ was b E: s

gubsec.
§230(23,

referred to in
11,

Ve

30

effective

in any subseguent enach-
319 ghall be construed
o

93
he Clean Air
ticular whi
on 7413 of this

Act and

i

T8

tle. Section

subsequently amended gener-
1850, 104

§701, Nov. 15,
o longer r

CODIFICATION

In subsec. (),
wag subsbibub

“subchapter I of chapler & of titie 577
r “‘the Administrative Procedures
Aect” on auth 554, §7(by, Sept. 6, 1966,
80 Stat. 631, tr section of which snacted Title 5,
Gove nmpnt Organization and Employees.

Section was formerly classified to section 185Th-5 of

this title.
PRIOR PROVISIONS

A prior section 307 of act July 14 renum-
bered section 314 by Pub. 1. 81-604 a sified to
section 7614 of this title.

Another prior section 307 of act July 14, 1955, ch. 360,
titie III, formerly §14, as added D 17, . Pub. 1.
88-206, §1, 77 Statb. 401, was renumbered section 3¢7 by

Pub. L. 89-272, renumbered section 310 by Pub. L. 90-148,
and renumbered section 317 by Pub. L. 91-604, and is
s a Short Title note under section 7401 of this

]

ginal. Probably shonld be “sections’.
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Page TITLE 42— THE PUBLIC

regulatory program offices, while maintaining a
high level of scientific guality. Such report shall
be submitted on or before March 31, 1878.

(Pub. L. 85-155, §7, Nov. 8, 1877, 81 Btat. 1259.)
REFERENCES IN TEXT

This Act, referred to in subsec. L. 85-185,
Nov. 8, 1977, 91 Biat. 12567,
vironmer Research,

tion Authorization Act of

{a), is Pub.
as amended, known
Developm 3
1978,

28 the En-

WV
classified to the Code enacted sections 300j-

4361, and 4363 to 4367 of this title. For complete classi-
fication of this Act to the Code, see Tables.

CODIFICATION

sotion was enacted as part of the Environmental BEe-
search, Development, and Demonstration Authori
tion Act of 1878, and not as part of the National Envi-
ronmental Policy Act of 19689 which comprises this
chapter.

§ 4365, Science Advisory Board

{a) Establishment; reqguests for advice by Admin-
istrator of Environmental Protection Agency
and Congressional commitices

The Administrator of the Environmental Pro-
tection Agency shall establish a Sclence Advi-
sory Board which shall provide such scientific
advice as may be requested by the Adminis-
trator, the Committee on HEnvironmeunt and Pub-

He Works of the United States Senate, or the

Commiliee on Science, Bpace, and Technology,

on Energy and Commerce, or on Fublic Works

and Transportation of the House of Hepresenia-
tives.

(b} Membership; Chairman; meetings; gualifica-
tions of members

Such Board shall be composed of at least nine
members, one of whom shall be designated
Chairman, and shall meelt at such times and
places as may be degignated by the Chairman of
the Board in consultation with the Adminis-
trator. Bach member of the Board shall be guali-
fied by educatbtion, training. and experience to
evalnate scientific and technical information on
matters referred to the Board under this section.
(¢} Proposed envirommental criteria document,

stamdard, Hmitation, or regulation; functions
respecting in conjunction with Administrator

(1} The Administrator, at the time any pro-
posed criteria document, standard, limita i’ion
or regulation under the Flean Air Act [42 U.B.C.
7401 et seq.], the Federal Water Pol]uivmn Con-
trol Act {33 U.8.0. 1251 et seq.], the Resource
Conservation and Hecovery Act of 1876 {42 U.8.C.
6901 et meq.], the Noise Control Act [42 U.B.C.
4801 et seq.], the Toxic Substances Control Act

{15 U.B8.C. 2601 et meq.]. or the Bafe Drinking
Water Act {42 U.8.C. 300f et seq.], or under any

other authority of the Administrator, is pro-
vided 1o any other Federal agency for formal re-
view and comment, shall make available to the
Board such proposed criteria document, stand-
ard, Hmitation, or regulation, together with rel-
evant scientific and technical information in the
posssssion of the Environmental Protection
Agency on which the proposed action is based.

(Z2) The Board may make available to the Ad-
ministrator, within the time specified by the
Administrator, its advice and comments on the

Fag

<

2 154

24365
adequacy of the scientific and technical basis of
the proposed criteria document, standard, Hmi-
tation, or regulation, together with any perti-
nent information in the Board’s possession.

() Utilization of technical and scientific capa-
bilities of Federal agencies and national en-
vironmental laboratories for determining
adeguacy of scientific and technical basis of
proposed criteria document, efe.

In preparing such advice and comments, the
Board shall avail itself of the technical and sci-
entific capabilities of any Federal agency, in-
cluding the Hnvironmental Proleclion Agency
and any national envircnmental laboratories,

() Member commitices and invesiigative panels;
establishment; chairmenship

The Board is authorized to constitute such
member commitiees and investizative panels as
the Administrator and the Board find necessary
to carry out this section. Hach such member
commitiee or investigative panel shall he
chaired by a member of the Board.

() Appointment and compensation of secretary
and other personnel; compensation of mem-
bers

(1) Upon the recommendation of the Board,
the Administrator shall appoint a secretary, and
such other employvees as deemed necessary o
exercise and fMlfill the Board’s powers and re-
sponsibilitiss. The compensation of all employ-
ees appointed under this paragraph shall be
fixed in accordance with chaplter 51l and sub-
chapter 111 of chapter 53 of title 5.

(2Y Members of the Board may be compensated
at a rate to be fixed by the President bul not in
excess of the maximum rate of pay for grade
G5-18, as provided in the Ceneral Schedule
under section 5332 of title 5.

(g) Consultation and coordination with Scientific
Advisory Pamnel

In carrying outl the functions assigned by this
section, the Board shall consult and coordinate
its activities with the Scientific Advisory Panel
established by the Adminisirator pursuant to
section 136w(d)y of title 7

(Pub. L. §5-155, §8, Nov. 8, 1877, Bl Stat. 1260:
Pub. L 896-568, §3, Dec. 22, 1880, 84 Stat. 3337;
Pub, L. 103-437, §15(0), Nov. 2, 1984, 108 Stat. 4593;
Pub. L 104-66. title IL, §2021(k X&), Deo. 21. 1985,
109 Stat. 7285

DR
HHE.

RE ENCES IN TEXT

The Clean Air Act, referred to in subsec. (¢)(1), is act
July 14, 1855, ch. 360, 60 3tat. 322, a5 am ed, which is
ciassified generally to chapter 85 (§7401 et seq.) of this
title. For complete classific ,un of this Act to J‘ne
Code, see Short Title note set out under section 7401 of
this title and Ta &

The Federal Waber Pollution Control Act, re

S,

ferred to

in suhsec. (¢)(1), is act June 30, 1848, ch. 758, as led
gene Hy by Pub. L. 82-500, §2, Oct. 18, 1872, 86 Stat. 816,
which is classified generally to chapter 26 (§1251 et seq.)

of Titk 33, Navigation and Navi > Waters. For com-
plete classification of this Act to the Code, see Short
Title note set out under section 1251 of Title 33 and
Tables.

The Rescurce Conservation and Recovery Ach ¢
ferred Lo in subsec. {(e)(1), is Puo L 94-580
1876, 80 Stat. 2796, as amended, w g
erally to chapter 82 (§6801 et seqg.) of this title. For

of 1976,

re

Oi’L 21,
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RESPONDENTS’ CERTIFICATE OF COMPLIANCE WITH
WORD LIMITATION AND TYPEFACE REQUIREMENTS
Respondents United States Environmental Protection Agency (“EPA”) and
Lisa P. Jackson, Administrator of EPA, hereby represent that this corrected final
brief complies with the type-volume limitation of Fed. R. App. P. 32(a)(7)(B) and
the briefing format adopted by the Court for this case because it contains 29,624
words, as counted by Microsoft Word, excluding the signature block and the parts
of the brief exempted by Fed. R. App. P. 32(a)(7)(B)(111), and that it complies with
the typeface and type style requirements of Fed. R. App. P. 32(a)(5) and 32(a)(6)
because it has been prepared in a proportionally spaced typeface using Microsoft

Word in Times New Roman 14-point type.

DATED:  November 14, 2011 /s/ Angeline Purdy
Counsel for Respondents
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CERTIFICATE OF SERVICE

I hereby certify that copies of the foregoing corrected Final Brief for
Respondents have been served through the Court’s CM/ECF system on all

registered counsel this 14™ day of November, 2011.

DATED: November 14, 2011 /s/ Angeline Purdy
Counsel for Respondents

ED_002401_00001530-00156



Message

From: Neugeboren, Steven [Neugeboren.Steven@epa.gov]
Sent: 4/19/2017 3:58:59 PM
To: Levine, MaryEllen [levine.maryellen@epa.gov]; Zomer, Jessica [Zomer.lessica@epa.gov]; Schwab, Justin

[schwab.justin@epa.gov]; Minoli, Kevin [Minoli.Kevin@epa.gov]; Fotouhi, David [fotouhi.david@epa.gov]

Subject: Attorney Client/ Ex. 5
Attachments: AX-17-000-7542.pdf

In case this hasn’t reached you yet.

Steven Neugeboren

Associate General Counsel

Water Law Office

Environmental Protection Agency
202-564-5488

From: Veney, Carla

Sent: Wednesday, April 19, 2017 10:02 AM

To: Neugeboren, Steven <Neugeboren.Steven@epa.gov>
Cc: Shaw, Carla <Shaw.Carla@epa.gov>

Subject: Emailing - AX-17-000-7542.pdf

FYI
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Message

From: Tomiak, Robert [tomiak.robert@epa.gov]

Sent: 3/3/2017 6:59:36 PM

To: Davis, Patrick [davis.patrick@epa.gov]; Tyler, Tom [Tyler. Tom@epa.gov]

CC: Dunham, Sarah [Dunham.Sarah@epa.gov]; Minoli, Kevin [Minoli.Kevin@epa.gov]; Schwab, lustin

[schwab.justin@epa.gov]; Packard, Elise [Packard.Elise@epa.gov]; Eisenberg, Mindy [Eisenberg.Mindy@epa.gov];
Stalcup, Dana [Stalcup.Dana@epa.gov]; Benton, Donald [benton.donald@epa.gov]

Subject: RE: Denver Chamber of Commerce meeting notes.docx

Attachments: Denver Chamber of Commerce meeting notes v2.docx

To Tom'’s point, I've attached some edits for your consideration, along with hyperlinks to some of the references we
discussed.

Rob

Rob Tomiak

Director, Office of Federal Activities

Office of Enforcement and Compliance Assurance
U.S. Environmental Protection Agency

From: Davis, Patrick

Sent: Friday, March 03, 2017 1:44 PM

To: Benton, Donald <benton.donald@epa.gov>; Stalcup, Dana <Stalcup.Dana@epa.gov>; Tyler, Tom
<Tyler.Tom®@epa.gov>; Minoli, Kevin <Minoli.Kevin@epa.gov>; Tomiak, Robert <tomiak.robert@epa.gov>; Schwab,
Justin <schwab.justin@epa.gov>; Packard, Elise <Packard.Elise@epa.gov>; Eisenberg, Mindy
<Eisenberg.Mindy@epa.gov>

Cc: Dunham, Sarah <Dunham.Sarah@epa.gov>

Subject: Denver Chamber of Commerce meeting notes.docx

Thank you for participating in the briefing for Denver Chamber of Commerce leaders today. Attached are the meeting
notes for your use.

Thanks,
Patrick Davis

ED_002401_00001543-00001



March 3, 2017

Meeting Report: Denver Chamber of Commerce leaders

EPA Participants:

Don Benton, Senior White House Advisor
Patrick Davis, Senior Advisor

Dana Stalcup, OLEM

Tom Tyler, OP

Rob Tomiak, OECA

Denver Chamber Participants:

Andrew Graham, Clinic Services

David Schlatter, Commercial Real Estate

Michelle McKinney, University of Colorado and incoming Chamber Board President
Libby Ary, South Metro Denver Chamber

Courtney Loehfelm, Arapahoe County Community College

Peter Moore, Vital for Colorado

Shelby Schacher, Farmer’s Insurance

Issues of concern to the Denver Chamber participants:

A-C | Deliberative Process / Ex. 5
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A-C / Deliberative Process / Ex. 5
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Message

From: Schmidt, Lorie [Schmidt.Lorie@epa.gov]

Sent: 4/21/2017 8:26:54 PM

To: Schwab, Justin [schwab.justin@epa.gov]; Dunham, Sarah [Dunham.Sarah@epa.gov]

CC: Zenick, Elliott [Zenick.Elliott@epa.gov]; Skinner-Thompson, Jonathan [Skinner-Thompson.Jonathan@epa.gov]; Page,
Steve [Page.Steve@epa.gov]; Tsirigotis, Peter [Tsirigotis.Peter@epa.gov]

Suplect: Attorney Client / Ex. 5

Attorney Client/ Ex. §

Justin —would you like me to get hard copy to you or Ryan?

Lorie
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Message

From: Freire, IP [Freire. JP@epa.gov]
Sent: 4/25/2017 11:52:40 PM
To: Fotouhi, David [fotouhi.david@epa.gov]; Schwab, Justin [schwab.justin@epa.gov]
Subject: Draft reply: Hatch Act allegation
Folks,
| | | |

Deliberative Process / Ex. 5

J.P. Freire

Environmental Protection Agency
Associate Administrator for Public Affairs

Mobile

X : Personal Phone / Ex. 6 E

Begin forwarded message:

From: "Jackson, Ryan" <iackson.rvanidepa sov>
Date: April 25,2017 at 7:50:38 PM EDT

To: "Freire, JP" <Frewe IP@ena gov>

Cc: "Ferguson, Lincoln" <fgrguson lincoln@epa.gov™>
Subject: RE: Draft reply: Hatch Act allegation

Ok. Put this out.

From: Freire, JP

Sent: Tuesday, April 25, 2017 7:45 PM

To: Jackson, Ryan <jgckson.rvan@epa.gov>

Cc: Ferguson, Lincoln <fgrzusonincoin@epa.gow>
Subject: Draft reply: Hatch Act allegation

Deliberative Process / Ex. 5

J.P. Freire

Environmental Protection Agency
Associate Administrator for Public Affairs
Mobile:} Personal Phone / Ex. 6 |

Begin forwarded message:

From: "Bowman, Liz" <Bowman. Liztdepa gov>
Date: April 25, 2017 at 6:54:59 PM EDT
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To: "Freire, JP" <Ireire JPudepa gov>
Subject: FW: Hatch Act allegation

I think its best if you handle this one

From: Alex Guillen [mailto:aguillen@nolitico.com|
Sent: Tuesday, April 25, 2017 6:50 PM

To: Press <Fress@iepa.gov>
Subject: Hatch Act allegation

Hi all, please let me know if EPA has any comment on Sen. Whitehouse’s letter asking
0OSC to investigate this matter.

Thanks,
Alex

From: Davidson, Richard (Whitehouse)

[mailto:Richard Davidson@whitehouse.senate zov]

Sent: Tuesday, April 25, 2017 6:12 PM

To: Davidson, Richard (Whitehouse) <Richard Davidson@whitehouss senate. gov>
Subject: RELEASE: Whitehouse Files Hatch Act Complaint Over Pruitt Participation in OK
GOP Fundraiser

FOR IMMEDIATE RELEASE Contact: Rich Davidson
April 25, 2017 (202) 228-6291 (press office)

Whitehouse Files Hatch Act Complaint Over Pruitt
Participation in Oklahoma GOP Fundraiser

Washington, DC — U.S. Senator Sheldon Whitehouse, a member of the Senate
Environment and Public Works Committee, filed a complaint today with the U.S.
Office of Special Counsel concerning a potential violation on the part
Environmental Protection Agency Administrator Scott Pruitt of the Hatch Act, the
federal law limiting political activities of federal employees. The complaint stems
from an invitation to a May 5 Oklahoma Republican Party fundraiser distributed
this week, where Pruitt is set to deliver the keynote address. The invitation makes
numerous references to Pruitt’s status as Administrator and his actions thus far—a
brand of political promotion prohibited by the Hatch Act.

In the complaint, Whitehouse writes, “the unmistakable impression one receives
from the May 5 invitation is that by purchasing a ticket or agreeing to sponsor the
OKGOP Gala, the attendee will have special access to federal employee
discussing official actions already taken, and to be taken in the future. This is
clearly impermissible political activity under the Hatch Act.”

The Hatch Act, officially known as the Act to Prevent Pernicious Political
Activity, bars executive branch employees from using their “official authority or
influence for the purpose of interfering with or affecting the result of an election,”
including “activity directed toward the success or failure of a political party,
candidate for partisan political office, or partisan political group.” Specifically,

ED_002401_00001551-00002



the law prohibits executive employees from allowing their “official title to be
used in connection with fundraising activities.”

“Make sure to purchase your Gala tickets so you don’t miss out on Administrator
Pruitt’s future plans and how he will continue to Drain the Swamp!” the invitation
reads. “This 1s a once in a lifetime opportunity, so buy your tickets before they
sell out!”

In addition to a full investigation, Whitehouse requests that Pruitt not be allowed
to attend the fundraiser.

“In light of fact that the OKGOP’s promotional materials have already promised
donors special access to a federal employee in exchange for a political
contribution, anything short of prohibiting his attendance will not change, in the
public’s perception, that the OKGOP’s Gala is a ‘pay-to-play’ event with a
federal Cabinet official,” the complaint reads.

Full text of the complaint is below. A PDF copy is available here.

April 25,2017

The Honorable Carolyn Lerner
Special Counsel

Office of Special Counsel
1730 M Street, NW, Suite 218
Washington, D.C. 20036-4505

Dear Ms. Lerner:

Pursuant to 5 U.S.C. § 1216, I submit the following as a complaint and
respectfully request the Office of Special Counsel (OSC) investigate whether
Scott Pruitt, Administrator of the Environmental Protection Agency (EPA),
violated the Hatch Act by agreeing to appear as the Keynote Speaker at the
Oklahoma Republican Party (OKGOP) “Gala” on May 5, 2017. Administrator
Pruitt’s featured participation in an event to raise money for the Oklahoma
Republican Party is likely political activity prohibited by the Act.

Factual Backeround

On February 17, 2017, Scott Pruitt was sworn in as Administrator of the

EPA. Pruitt was nominated for the position while serving his second term as the
Republican Attorney General of the State of Oklahoma. Prior to that, Pruitt
served as a Republican member of the Oklahoma State Senate from 1998 to
2006.
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On April 24, 2017, it was first reported by Politico that Pruitt would be the
“Keynote Speaker” at the May 5, 2017, OKGOP Gala.l'! The invitation, attached
as Exhibit A,? included the following text:

The OKGOP is proud to announce that F.PA Administrator Scott Pruitt
will be the Keynote Speaker at this year’s Oklahoma Republican Party
Gala!

During his short tenure as EPA Administrator, Pruitt has overseen the
rollback of the Waters of the US rule, called for an exit from the Paris
Climate Agreement, and championed a return to EPA “originalism.”

You do not want to miss Pruitt at this year's OKGOP Gala, as he
discusses his plans to slash regulations, bring back jobs to Oklahoma, and
decrease the size of the FPA!

Make sure to purchase your Gala tickets so you don't miss out on
Administrator Pruitt’s future plans and how he will continue to Drain the
Swamp! This is a once in a lifetime opportunity, so buy your tickets before
they sell out!

The invitation appears to include a photograph of Pruitt being sworn in as
Administrator by Supreme Court Justice Samuel Alito,"*! and contains the link
“Click Here to Buy Gala Tickets!” The electronic version also contains an image
noting “Sponsorship Levels” ranging from $2,000 to $5,000, and setting the price
of the dinner at $100, with a “VIP reception” costing an additional $50.

Pruitt has a long track record of making direct political solicitations, participating
in political fundraising events, and chairing the boards of political organizations
like the section 527 Republican Attorney Generals Association (RAGA) and its
associated 501(c)(4) organization, the Rule of Law Defense Fund (RLDF). These
activities frequently involved industries he now regulates as EPA Administrator.

Devon Energy and Koch Industries are regulated by EPA and have supported the
OKGOP, Scott Pruitt, and RAGA. During the 2010 and 2014 election cycles,
Devon Energy and Koch Industries maxed out to Pruitt’s campaign.!!  From
2014 to 2016, Pruitt was a Member of the RAGA Executive Committee when it
raised $530,000 from Koch Industries and $125,000 from Devon Energy.l*! Koch
Industries has contributed $5,000 to the OKGOP.I%! J. Larry Nichols, co-founder
and director of Devon Energy from 1971 to 2016, has given the OKGOP
$30,500.11

M wetns:/Awww politiconro com/encreviwhitchoard/20 1 7/ 04 pmin-io-headiine-oklshoma-gop-gala-086639,

21 An electronic version of the invitation is available at: hitp //mailoh mp/okgop/seott-pruiti-confirmed-to-speak-at-
okgon-convention,

Bl Compare Exhibit A with Dave Boyer, “Scott Pruitt sworn in as EPA administrator,” The Washington Times, February
17, 2017, available at hitp: /www washingiontimes com/mewy/ 201 7/ EW | Vscott-pruitt-sworm-n-as-opa-administrator
(accessed on April 25, 2017).

14l National Institute on Money in State Politics data available at hitps:/iwww followihemoney org.

51 Center for Media and Democracy, “RAGA Fossil Fuel Funders 2014-2016,” January 6, 2017.
61 National Institute on Money in State Politics data available at hitps://www followthemaonev.org.
[7]

' National Institute on Money in State Politics data available at hitps //www followthemoney org.

/
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RLDF, a 501(c)(4) organization, does not have to disclose its donors but public
reporting has shown that it received at least $175,000 from Freedom Partners, a
501(c)(6) organization run by several Koch Industries executives.l®! As recently
as February 28, 2017, Pruitt was a speaker at the RAGA major donors dinner.!’]

Thanks to Pulitzer Prize winning reporting by the New York Times, the public
knows that contributing to Pruitt’s political causes is a good investment. For
example, in 2011, he took a letter written by Devon Energy, put it on Oklahoma
Attorney General letterhead, signed it, and sent it to EPA pleading Devon’s
case. According to the New York Times’ analysis of the 1,016 words that Devon
proposed, only 37 were changed.!*”!

During his confirmation process, several Senators, including me, sought further
information from Pruitt about his political and financial connections in an effort to
determine What conﬂicts of interest he would bring to his role as

Administrator.'!l Pruitt stonewalled those efforts.[?l As a result, we now have
an Administrator with potentially wide-ranging conflicts of interest related to his
federal position. As discussed in greater detail below, the facts related to the May
5 OKGOP Gala appear to be a continuation of Pruitt’s troubling conflation of
official and political activity, now in violation of federal law.

Legal Analysis

The Hatch Act places limitations on the ability of executive branch employees to
participate in political activities. An executive branch employee is prohibited
from using “his official authority or influence for the purpose of interfering with
or affecting the result of an election.”!**! That prohlbltron extends to an employee
“[u]sing his or her official title while participating in political activity,”!'* where
“political activity” is defined as “an activity directed toward the success or failure
of a political party, candidate for partisan political office, or partisan political
group.”l°]

81 Elena Schor, “Democrats press EPA pick Pruitt on energy sector ties: A nonprofit he helps lead accepted $175,000
from a central arm of the Koch brothers’ network,” Politico, December 27, 2016, available at
b wwew pohitico com/story/2016/1 Yoongress-demorrati-cpa-prai-2 32989,
] “Senators Question Timing of EPA Action Following Industry Meeting,” April 14, 2017, available at
https /fwww whitehouse senate. gov/imo/media/doc/2017-04-14%20L etter?2010%20Pruitt% 20005 20ICK pdf
191 Eric Lipton, “Energv Firms in Secretive Alliance Wrth Attorneys General,” New York Times, December 6, 2014,
available at hitps/fwww nvtimes com/2014/12/07 ng/pohisics/onsrey-fmg-in-seereitve-albiance-with-atioragvs-
Orne al bl

EPW Members Call on Pruitt to Reveal Connections to Secretive Group Coordinating EPA Challenges, available at
bﬁ ns/iwewew whitchouse senate sovinews/release/epyw -members-wall-on-pruiti-foroveal-C oo ions-0-SeCrefive -2roun-
coordinating-cpa-challenges, December 28, 2016; Questlons for Oklahoma Attomey General Scott Pruitt from Senator
Tom Carper, available at hiips Fwww.carper senate sovipublic/ cache/fles/2a411520-3950-4b31-844¢0-
fw Fdbalddo/senaior-carmer xdm‘ézsmrwuwr;om foropa-nomines-seoit-pruitt pdf, December 28, 2016.
asive \e}por‘;ec o Post ring Questions, available at
shitehouse-slames-or

s-evasive-responses-to-post-hagring-

Usc. §7323(a)(1) ’
45 CFR. § 734.302(b)(1)
1515 CF R § 734.101
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More specifically, an employee may not “[a]llow his or her official title to be used
in connection with fundraising activities.”"! According to OSC guidance, an
employee “is allowed to give a speech or keynote address at a political fundraiser,
as long as he or she is not on duty, appears only in his or her personal capacity,
and does not solicit political contributions.”!!”! Furthermore,

[a]n employee’s name may appear on an invitation to a political fundraiser
as a guest speaker as long as the reference in no way suggests that the
employee solicits or encourages contributions.... However, the employee’s
official title may not appear on invitations to any political fundraiser, except
that an employee who is ordinarily addressed using a general term of
address, such as “The Honorable,” may use or permit the use of that term of
address for such purposes.!'®!

The May 5 invitation contains representations that on their face make out a
violation of the Hatch Act.

o  <!--[if IsupportLists]--><!--[endif]-->His official title appears, or is referenced,
at least three times.

o  <!--[if IsupportLists]--><!--[endif]-->The invitation is for a political fundraiser,
with sponsorship levels ranging from $2,000 to $5,000, dinner for $100,
and special “VIP” access for an additional $50.

e <!--[if lsupportLists]--><!--[endif]-->The invitation uses Pruitt’s official
actions to promote the Gala, noting how “[dJuring his short tenure as EPA
Administrator, Pruitt has overseen the rollback of the Waters of the US
rule, called for an exit from the Paris Climate Agreement, and championed
a return to EPA ‘originalism.””

e <!--[if IsupportLists]--><!--[endif]-->The invitation directly ties Pruitt’s speech
to his official activities, stating that he will discuss “his plans to slash
regulations, bring back jobs to Oklahoma, and decrease the size of the
EPA”

e  <!--[if IsupportLists]--><!--[endif]-->The invitation explicitly connects
purchasing Gala tickets to the opportunity to hear about official
government activities, like Pruitt’s “future plans and how he will continue
to Drain the Swamp!” calling the Gala a “once in a lifetime opportunity.”

In short, the unmistakable impression one receives from the May 5 invitation is
that by purchasing a ticket or agreeing to sponsor the OKGOP Gala, the attendee
will have special access to a federal employee discussing official actions already
taken, and to be taken in the future. This is clearly impermissible political activity
under the Hatch Act.

Other considerations

Pruitt has been Administrator of the EPA for over two months and should be
presumed to have been advised of his responsibilities under the Hatch Act. Heis
not new to the world of Oklahoma politics and political fundraising. He should

1el5 CF.R. § 734.303

171 “Hatch Act: Federal FAQs,” Office of Special Counsel, https://osc.gov/Pages/HatchAct-FAQs.aspx (accessed April
25,2017).

181 5 CFR. § 734.208(d) Example 2.
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have known that the OKGOP Gala was a political fundraiser and that his
participation as a keynote speaker would be used by the Oklahoma Republican
Party to promote the event and increase donations. That, combined with Pruitt’s
long history of political solicitation from industries he now regulates, and
stonewalling of congressional and other public inquiries into his ties to those
industries, suggests a pattern of behavior that warrants close scrutiny by your
office.

Conclusion

The Hatch Act protects the integrity and impartiality of the federal government by
preventing officials like Administrator Pruitt from engaging in political activity in
their official capacities. The facts here appear to be a blatant violation of the
Act. As an initial matter, I urge you to take quick action to ameliorate some of
the harm already done. The OKGOP Gala has not yet occurred, so Administrator
Pruitt should be instructed not to attend. In light of the fact that the OKGOP’s
promotional materials have already promised donors special access to a federal
employee in exchange for a political contribution, anything short of prohibiting
his attendance will not change, in the public’s perception, that the OKGOP’s Gala
is a “pay-to-play” event with a federal Cabinet official.

Prompt action to prevent further harm is necessary here but not sufficient. I
further urge you to conduct a full investigation into the facts and circumstances of
this matter and take all appropriate disciplinary action against Administrator
Pruitt.

Hit#
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Message

From: Trudeau, Shaun [Trudeau.Shaun@epa.gov]

Sent: 3/30/2017 8:48:17 PM

To: Fotouhi, David [fotouhi.david@epa.gov]; Schwab, Justin [schwab.justin@epa.gov]
Subject: Two-Week Deadlines Document

Attachments: Woeekly Report 3-30-17.docx

Flag: Flag for follow up
Hi David and Justin,

Attached is the two-week deadlines document for your convenience. Please let Aditi and I know if there are
any topics you would like short briefings on by Monday morning—that way we can begin to schedule the short
briefings for Wednesday.

Please let me know if you have any questions or concerns.

Have a great night!
Shaun

Shaun R. Trudeau

Attorney-Advisor

Operational Special Assistant to the Principal Deputy
Office of General Counsel

U.S. Environmental Protection Agency

Office: 202.564.5127
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Message

From: Hornbuckle, Wyn {(OPA) [Wyn.Hornbuckle@usdoj.gov]

Sent: 4/28/2017 5:23:13 PM

To: Freire, IP [Freire.JP@epa.gov]; Hornbuckle, Wyn (OPA)} [Wyn.Hornbuckle@usdoj.gov]

CC: Valentine, Julia [Valentine Julia@epa.gov]; Pricr, 1an (OPA) [lan.Pricr@usdoj.gov]; Wilcox, Jahan

[wilcox.jahan@epa.gov]; Schwab, Justin [schwab.justin@epa.gov]; Fotouhi, David [fotouhi.david@epa.gov];
Bowman, Liz [Bowman.Liz@epa.gov]; Graham, Amy [graham.amy@epa.gov]
Subject: RE: CPP decision

if vou can hold for 5 mins, | may have a quick update

From: Freire, JP [mailto:Freire. JP@epa.gov]

Sent: Friday, April 28, 2017 1:23 PM

To: Hornbuckle, Wyn (OPA) <Wyn.Hornbuckle@usdoj.gov>

Cc: Valentine, Julia <Valentine.Julia@epa.gov>; Prior, lan (OPA) <lan.Prior@usdoj.gov>; Wilcox, Jahan
<wilcox.jahan@epa.gov>; Schwab, Justin <schwab.justin@epa.gov>; Fotouhi, David <fotouhi.david@epa.gov>; Bowman,
Liz <Bowman.Liz@epa.gov>; Graham, Amy <graham.amy@epa.gov>

Subject: Re: CPP decision

Got it. Adding others so they have it. Guys, this is attributable to me.

J.P. Freire

Environmental Protection Agency
Associate Administrator for Public Affairs
Mobile: | Personal Phone / Ex. 6 |

On Apr 28, 2017, at 1:17 PM, Hornbuckle, Wyn (OPA) <¥yn. Hornbuckle @ usdoleov> wrote:

IP — Can you work with this going forward?

Deliberative Process / Ex. 5

From: Freire, JP [mailto:Freire IF@epa.zov]

Sent: Friday, April 28, 2017 12:43 PM

To: Valentine, Julia <¥alentine Julia@spa.gov>; Hornbuckle, Wyn (OPA) <Wyn. Hornbuckle@usdolzow>;
Millett, John <Millett inhn@ epa.zov>; Senn, John <Sennlohn@epa.pov>

Subject: RE: CPP decision

Wyn, I'm at 202-309-6781. Absolutely agree we need to coordinate, just want to touch base with you on
this one thing.

From: Valentine, Julia

Sent: Friday, April 28,2017 12:41 PM

To: Hornbuckle, Wyn (OPA) <Wyn. Hormbuckles @usdolzov>; Millett, John <Millett iohn@epa.gov>; Senn,
John <Senn.lohn@ena.gov>; Freire, IP <Freire P @epa.oov>

Subject: RE: CPP decision

Hi Wyn,
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I’'m adding JP Freire to this chain.

From: Hornbuckle, Wyn (OPA) [mailto:Wyn. Hornbuckle @B usdolzov]

Sent: Friday, April 28, 2017 12:38 PM

To: Millett, John <¥illett. lohn®@epa.gov>; Senn, John <Sennohn@epa.zov>

Cc: Hornbuckle, Wyn (OPA) <W/yn.Hornbuckle @usdolzov>; Valentine, Julia <Vglentine Julla@epa.gov>
Subject: RE: CPP decision

Jahan's email or phone?

From: Millett, John [mailto:dMillett Iohnieps. gov]

Sent: Friday, April 28,2017 12:17 PM

To: Senn, John <SennJohn@eps.pov>

Cc: Hornbuckle, Wyn (OPA) <Wyn. Hornbuckle@usdolgoy>; Valentine, Julia <Yalentine Julla@epa.pov>
Subject: Re: CPP decision

Here's the statement I've seen -- recommend connecting with Jahan

Deliberative Process / Ex. 5

John Millett
202.510.1822

On Apr 28, 2017, at 11:50 AM, Senn, John <3enn.johni@epa.gov> wrote:

Probably John Millett from our air office and Julia Valentine from our press shop—cc’ing
both of them on this email. Not sure the degree to which our counsel’s office has been
involved with language, but John & Julia should know.

Thanks,
John

From: Hornbuckle, Wyn (OPA) [mailto:Wyn Hornbuckle@usdol.gov]
Sent: Friday, April 28,2017 11:21 AM

To: Senn, John <Senn.lohn@epa.sov>

Subject: CPP decision

John — Can you remind me real quick who | should coordinate with on CPP ruling, and
phone and email address if you have it?
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Message

From: Downing, Donna [Downing.Donna@epa.gov]
Sent: 4/4/2017 8:04:51 PM
To: Shapiro, Mike [Shapiro.Mike@epa.gov]; Peck, Gregory [Peck.Gregory@epa.gov]; Loop, Travis

[Loop.Travis@epa.gov]; Best-Wong, Benita [Best-Wong.Benita@epa.gov]; Goodin, John [Goodin.John@epa.gov];
Kwok, Rose [Kwok.Rose@epa.gov]; Neugeboren, Steven [Neugeboren.Steven@epa.gov]; Wehling, Carrie
[Wehling.Carrie@epa.gov]; Klasen, Matthew [Klasen.Matthew@epa.gov]; Wendelowski, Karyn
[wendelowski.karyn@epa.gov]; Kaiser, Sven-Erik [Kaiser.Sven-Erik@epa.gov]; Christensen, Damaris
[Christensen.Damaris@epa.gov]; Campbell, Ann [Campbell. Ann@epa.gov]; Schnare, David
[schnare.david@epa.gov]; Schwab, lustin [schwab.justin@epa.gov]; Bangerter, Layne [bangerter.layne@epa.gov];
McDavit, Michael W. [Mcdavit.Michael@epa.gov]; Frithsen, Jeff [Frithsen. Jeff@epa.gov]; Nickerson, William
[Nickerson.William@epa.gov]; Stokely, Peter [Stokely.Peter@epa.gov]; Frazer, Brian [Frazer.Brian@epa.gov]; Dravis,
Samantha [dravis.samantha@epa.gov]; Keating, Jim [Keating Jim@epa.gov]; ian.p.osullivan@usace.army.mil;
jennifer.a.moyer@usace.army.mil; David.F.Dale@usace.army.mil; Greenwalt, Sarah [greenwalt.sarah@epa.gov};
Bowles, Jack [Bowles.Jack@epa.gov]; Damico, Brian [Damico.Brian@epa.gov]; Breen, Barry [Breen.Barry@epa.govl;
Cheatham, Reggie [cheatham.reggie@epa.gov]; Donald.e.jackson@usace.army.mil

CC: FertikEdgerton, Rachel [FertikEdgerton.Rachel@epa.gov]; Borum, Denis [Borum.Denis@epa.gov]; Orvin, Chris
[Orvin.Chris@epa.gov]; Eisenberg, Mindy [Eisenberg. Mindy@epa.gov]; Kupchan, Simma [Kupchan.Simma@epa.gov];
Cherry, Andrew [Cherry.Andrew®@epa.gov]; Lousberg, Macara [Lousberg.Macara@epa.gov]; Theis, Joseph
[Theis.Joseph@epa.govl]; Bahk, Benjamin [Bahk.Benjamin@epa.gov]; Pollins, Mark [Pollins.Mark@epa.gov];
Evalenko, Sandy [Evalenko.Sandy@epa.gov]; Lamont, Douglas W SES (US) [douglas.w.lamont2.civ@ mail.mil];
Schmauder, Craig R SES (US) [craig.r.schmauder.civ@mail.mil]; Cindy Barger [cindy.s.barger.civ@mail.mil];
McGartland, Al [McGartland.Al@epa.gov]; Penman, Crystal [Penman.Crystal@epa.gov]; Washington, Valerie
[Washington.Valerie@epa.gov]; Clark, Becki [Clark.Becki@epa.gov]; Indermark, Michele
[Indermark.Michele@epa.gov]

Subject: RE: WOTUS Call ini Conference Line/Code / Ex. 6

Attachments: Agenda -- WOTUS 5 April 2017 v2.docx

Attached please find the agenda for tomorrow’s 10am meeting on WOTUS.

Donna Downing

From: Shapiro, Mike

Sent: Tuesday, January 17, 2017 7:47 AM

To: Shapiro, Mike; Peck, Gregory; Loop, Travis; Best-Wong, Benita; Goodin, John; Downing, Donna; Kwok, Rose;
Neugeboren, Steven; Wehling, Carrie; Klasen, Matthew; Wendelowski, Karyn; Kaiser, Sven-Erik; Christensen, Damaris;
Campbell, Ann; Schnare, David; Schwab, Justin; Bangerter, Layne; McDavit, Michael W.; Frithsen, Jeff; Nickerson,
William; Stokely, Peter; Frazer, Brian; Dravis, Samantha; Keating, Jim; ian.p.osullivan®usace.army.mil;
jennifer.a.moyer@usace.army.mil; David.F.Dale@usace.army.mil; Greenwalt, Sarah; Bowles, Jack; Damico, Brian; Breen,
Barry; Cheatham, Reggie; Donald.e.jackson@usace.army.mil

Cc: FertikEdgerton, Rachel; Borum, Denis; Orvin, Chris; Eisenberg, Mindy; Kupchan, Simma; Cherry, Andrew; Lousberg,
Macara; Theis, Joseph; Bahk, Benjamin; Pollins, Mark; Evalenko, Sandy; Lamont, Douglas W SES (US); Schmauder, Craig R
SES (US); Cindy Barger; McGartland, Al; Penman, Crystal; Washington, Valerie; Clark, Becki; Indermark, Michele

Subject: WOTUS Callini  Conference Line/Code /Ex.6

When: Wednesday, April 05, 2017 10:00 AM-10:45 AM (UTC-05:00) Eastern Time (US & Canada).
Where: 3233 WICE
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Telecom:

AGENDA
WOTUS MEETING

Wednesday, April 5, 2017

10:00-10:45am
WJC EAST 3233

Conference Line/Code / Ex. 6

Deliberative Process / Ex. 5
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Message

From:

on behalf of
Sent:

To:

Subject:

Attachments:

Hope, Brian [Hope.Brian@epa.gov]

EPAExecSec [EPAExecSec@epa.gov]

4/10/2017 8:10:30 PM

Jackson, Ryan [jackson.ryan@epa.gov]; Flynn, Mike [Flynn.Mike@epa.gov]; Brown, Byron [brown.byron@epa.gov];
Dravis, Samantha [dravis.samantha@epa.gov]; Hale, Michelle [hale.michelle@epa.gov]; Richardson, RobinH
[Richardson.RobinH@epa.gov]; Bennett, Tate [Bennett.Tate@epa.gov]; Greenwalt, Sarah
[greenwalt.sarah@epa.gov]; Wagner, Kenneth [wagner.kenneth@epa.gov]; Gunasekara, Mandy
[Gunasekara.Mandy@epa.gov]; Schwab, Justin [schwab.justin@epa.gov]; Freire, JP [Freire. JP@epa.gov]; Hupp,
Millan [hupp.millan@epa.gov]; Fotouhi, David [fotouhi.david@epa.gov]; Lyons, Troy [lyons.troy@epa.gov];
Bowman, Liz [Bowman.Liz@epa.gov]; Bolen, Brittany [bolen.brittany@epa.gov]; Graham, Amy
[graham.amy@epa.gov]

Daily Reading File - April 10, 2017

Daily Reading File.4.10.17 .pdf
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Correspondence Management System
Control Number: AX-17-000-7325
Printing Date: April 10, 2017 03:35:19

Citizen Information

Citizen/Originator: Williams, Bruce

Organization: Local Government Advisory Committee

Address: 3310 Market Street, Camp Hill, PA 17011

Constituent: N/A

Committee: N/A Sub-Committee: N/A

Control Information

Control Number: AX-17-000-7325 Alternate Number: N/A

Status: Pending Closed Date: N/A

Due Date: Apr 24, 2017 # of Extensions: 0

Letter Date: Apr 4, 2017 Received Date: Apr 10, 2017

Addressee: AD-Administrator Addressee Org: EPA

Contact Type: LTR (Letten Priority Code: Normal

Signature: AD-Administrator Signature Date: N/A

File Code: 404-141-02-01_141_a(2) Copy of Controlled and Major Correspondence Record of the EPA
Administrator and other senior officials - Electronic.

Subject: DRF - Requesting support to advocate for maintaining EPA Chesapeake Bay Program

Instructions:

Instruction Note:

General Notes:
CC:

funding at the current level of $73 million

AD-Prepare draft response for the Administrator's signature

N/A

N/A

Derek Threet - AO-IO

OARM-OROM-FACMD - Federal Advisory Committee Management Division
OCIR - Office of Congressional and Intergovernmental Relations

OW - Office of Water -- Immediate Office

R3 - Region 3 - Immediate Office

Silvina Fonseca - AO-IC

Lead Information

Lead Author:
L

Brigette Moritz

N/A

OEX Apr 10,2017 Apr 24,2017

Instruction:
AD-Prepare draft response for the Administrator's signature

Supporting Information

Supporting Author: N/A

Supporting Assignments:

No Record Found.

Page 1 of 2
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VICE CHATR - P4
The Hon, Ann Simonetti
7 STV, fvanis

he Hon, Rig 'wd A, Baugh

The Hon, James Barnhan
Wenr Vivpinig
Ths': Hor, Ruby A

¥y §“mté

. Brabo

The Hon. Sheila Pinlayson
Aarviand

The Hon 1 Richard Gray
Fopneylvania

he Hon, Penclope AL Gross

Firginia

fand

Firginig

The Fon. Leo Lot

VEEFTREY

Candriz MeClellan

> Hon Hrianne K. MNadeao
odumbi

?w ?%mz John ¥ Thomas

The Hon, Bobert O Willey

i the Cﬁ&sagﬁek& Bay Executive Counglt

April 4, 2017
Chesapeake Executive Council:

W are writing to request your support in advocating for mamiaining EPA
Chesapeake Bay Program funding at the current level of 573 million. As noted in
your 2016 Resolution to Support Local Government Engagement {2016
Resolution}, “citizens desire clean water in thelr local streams and rivers and
iocal, state and federal elected officials are responsible to their constituents to
help maintain the quality of life that clean water provides.”

i your 2016 Resolution vou also' noted that “current levels of public funding and
private investment are insufficient to carry out conservation and restoration
activities that achieve local healthy streams, rivers and 3 vibrant Chesapsake
Bay.” Additionally, you committed to pursus opporfunities 1o increase public
funding and private investment for local implementation of conservation and
restoration activities that achieve local healthy streams, rivers and a vibramt
Chesapeske Bay, particularly activities that reduce poliutants from stormwater
runcff and address the problem of recurrent flooding,

The elimination of funding for the EPA Chesapeake Bay Program, as proposed in
the President’s 2018 Budget Blusprint, will limit our ability to protect heaithy
waters, put @ halt to maby focal water protection and restoration initiatives, and
threaten the sclentific integrity of the restoration effort.

Local governments throughout the watershed are investing millions of dollars 1o
protect and restore local waters, Bay Program funding and other federal
programs such as the Clean Watsr and Drinking Water State Revolving Funds,
atong with state funding, are vital to our success.

We know you share our understanding that a healthy Chesapeake Bav is an
economic engine for our region and a coitical respurce for obir nation and hope
that we can count on vour support of our sfforts.

Sincerely,

The Honorable Bruce Williams™
Chair, Lotal Government Advibory Chmmittée

ce. Nick DiPasquale, EPA Chesapeake Bay Program

e bess
sapeake Bay

furkei Bireet, Suite A

ED_002401_00001567-00002




Correspondence Management System
Control Number: AX-17-000-7321
Printing Date: April 10, 2017 03:08:05

Citizen Information

Citizen/Originator: Sherk, Stephen L

Organization: American Refining Group, Inc.

Address: 77 North Kendall Avenue, Bradford, PA 16701
Constituent: N/A
Committee: N/A Sub-Committee: N/A

Control Information

Control Number: AX-17-000-7321 Alternate Number:  dx

Status: Pending Closed Date: N/A

Due Date: Apr 25, 2017 # of Extensions: 0

Letter Date: Mar 27, 2017 Received Date: Apr 10, 2017

Addressee: AD-Administrator Addressee Org: EPA

Contact Type: LTR (Letten Priority Code: Normal

Signature: DX-Direct Reply Signature Date: N/A

File Code: 404-141-02-01_141_b Controlled and Major Corr. Record copy of the offices of Division
Directors and other personnel.

Subject: DRF - Renewable Fuel Standard: Small Refinery Hardship Relief

Instructions: DX-Respond directly to this citizen's questions, statements, or concerns

Instruction Note: N/A
General Notes: N/A
CC: Kristien Knapp - AO-IO
OPA - Office of Public Affairs
R3 - Region 3 - Immediate Office

Lead Information

Lead Author: N/A

Lead Assignments:

OEX

Instruction:
DX-Respond directly to this citizen's questions, statements, or concerns

Jacqueline Leavy Apr 10, 2017 Apr 25, 2017

Supporting Information

Supporting Author: N/A
Supporting Assignments:

No Record Found.

History

Page 1 of 2
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AMETIC AN REFINING GFOUP, INC.

BMareh 27,2017

The Honorable Scott Prat

Adminisirator

United States BEnvirommaental Protection Agoncy
1200 Pennsyivama Ave NW

Washington, DC 20004

Re: Renewable Fuel Standard: Small Hefinery Hardship Reliet

Amertcan Refining Group, Inc, (ARG) a smoall refinery located 1 Bradford, Pennsylvania
i writing vou in concern tor “hardship rebiof” 1115 seeking from the United Sates
Environmental Protection Agency (LISEPAL ARG petitioned the USEPA for “hardship
relief” from the Renewable Fuel Standard (RFS) for the 2016 compliance vear based on the
aizspmpumamm economic hardship the refinery would suffer iF 1t was required o buy credis
{ealled “rencwable dentification numbers” or “RINS”Y for compliance. ARG submitted 13
petition on January 31, 2017 and 1t has not received word on s “hardship reliel” with the
March 31, 2017 comphiance date only four days ahead.

RF= mzm*s%iaw*ﬁ* 1% one ot the company™s largest operating expenses. For 2016, as

5 petition 0 EFAL ARG would have g cost of compliance from

v ey S hmthon, compared to total profits of only $2 mulbon, To

pui iéu,. »would be payving more for RES complianee than it pays for
cluetric md water wm?mmi To pay for %x;*\m the company has had to frecee hiring, stop

making investments incits refinery, and has deferred non-critical maintenance, Without

capital investments, comtractors will not he hi red, affectng the local commumty.

Chur President has indicated that this is the type of job-crushing regulatory program that
he mtends to see fxed, Fortunately, i s m*hm EPATs purview to grant rehiel now, ‘hs:fbm
more jobs are lost and the loeal economy E?émd Qmé E“&%ﬂn\q}-iwn i3 ?m“ﬁwi L&rmuﬁ For
These reasons, W urge you o revie
ruling, which could have the offect of costing Amenican jobs and harming the ?.(*.zs:aE COOBNMY
Furthier,

Theretore, granting 2016 hardship vebiet will not result i less renewable fuel blending, 1t
will simply avoid a substantial expense for a company unable to afford 1. Renewable fucl
has already been blended with the transportation fuel produced by ARG 10 2016,

At a minimurn, EPA should temporanly delay the comphiance deadline to review the
merits of ARG s petition. It s less than a week untid the compliance deadline and the cost of
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Ak 37 U7

Fape 2

RINs has wereased in anticipation of the deadline. EPA is only required to "act” on
ARG s petitton at this time. 40 CFR S0.1442{e) 2 u). Itmay “aet” on ARG s petition by
temmporarily delayving the compliance deadline while it reviews the merits of the petition,

Thank vou for considering owr reguest.

Sincercly,
Amencan Refimng Group, Inc. y
s ? o~ zj s i /> . /‘j 4

N/
¢ A ‘ v
Méﬂﬁ&f..,,«}--- - ;’f\' e;) s :f ; g " 4\%
/{ 7 /(ﬁiw;f%}y{:}v e \,w'{/ AR
Stephen L. Sherk
Director, Environmental Affairs

C¢: The Honorable Glenn Thompson
United States Congressman, Pennsylvania’s 3% District
124 Cannon HOB

ashington, DO 20515

@ AMEriCan ReFiNiNG Group, InC.
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Correspondence Management System
Control Number: AX-17-000-7326
Printing Date: April 10, 2017 03:47:19

Citizen Information

Citizen/Originator: Drusina, Edward

Constituent:
Committee:

Organization: International Boundary and Water Commission United States and Mexico

Address: 4171 N. Mesa Street - Building C, El Paso, TX 79902
N/A
N/A Sub-Committee: N/A

Control Information

Control Number:

Status:

Due Date:
Letter Date:
Addressee:

Contact Type:
Signature:
File Code:
Subject:
Instructions:

Instruction Note:

General Notes:
CC:

AX-17-000-7326 Alternate Number: N/A

For Your Information Closed Date: N/A

N/A # of Extensions: 0

Mar 28, 2017 Received Date: Apr 10, 2017

Dianne Jacob Addressee Org: San Diego County Board of
Supervisors

LTR (Letten Priority Code: Normal

SNR-Signature Not Required  Signature Date: N/A

401_127_a General Correspondence Files Record copy

DRF - Trans boundary Sewage Problem Affecting San Diego County
For Your Information -- No action required

N/A

N/A

Derek Threet - AO-IO

OCIR - Office of Congressional and Intergovernmental Relations
OITA - Office of International and Tribal Affairs

OPA - Office of Public Affairs

OW - Office of Water -- Immediate Office

Lead Information

Lead Author:

Lead Assignments:

N/A

No Record Found.

Supporting Information

Supporting Author: N/A

Supporting Assignments:

Jacqueline Leavy

History

Jacqueline Leavy | OEX Forward control to RS Apr 10, 2017

Page 1 of 2
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INTERNATIONAL BOUNDARY AND WATER {f{}?ﬂé&il;f’?;iéﬂf}?\fa

UNITEID STATES AND MEXIO JHTAPR D AMIL 3

March 28, 2017

Ehéf Honowable Thanne lacob

San Diego County Board of Supervisors
1600 Pacific Highway, Room 333

San Diego, CA 92101-2470

Prear Chalrwoman Jacob:

With regard to yvour March 16, 2017 letter reparding the February 2017 cvent that resulted in
sewage contaraination inthe Tyuana River Valley and nearby coastal areas, 1 share vour concern
about the recurring nature of the transboundary sewage problem affecting San Diego County,

As vou are aware, the International Boundary and Water Commission (IBWC) i the 1990y
constructed an intormational wastewater treatment plant to capture and treat a portion of Tyjuana

wastewater to LLE, standards, This has greatly improved sanitation conditions in the Thuana
River Valley and nearby coastal waters over the last two decades. However, as evidenced by the
February spill and other cvents, there is an ongoing problem of sewage flows that are not able to
be captured and treated at the wastewater treatment plants in both countries.

The IBWC certainly has a large role to play in addressing this problem. The IBWC investigation
into the Febroary spill referenced in vour letter will contain recommendations on how o improve
commurications about transboundary spills as well as proposals to prevent them from ocowring
in the first place

The Commission is also working through various binational work groups ostablished under a
2015 IBWCO agreement, Minute No, 320, "General Framework for Binational Cooperation on
Transbovndary Issues in the Tiuana River Bastn,” to address priority issues of water guality,
sediment, and trash, Ope part of thus effort 1s o develop recommendations so that, dunng and
afler raintall, there is an nnproved potification process and operational reliability of a pumping
station in Mexico thit provents sewage from fowing info the United States

However, m IBWC is only one of the agencies that must be a part of the selution. Tiuana faces
vartous challenpes that contribute to the transboundary samitation problem including a growing
population, homes built in areas without infrastructure, aging sanitation infrastructure, and
timited funding.  The entities with authority to support construction and maintenance of
sanitation nfrastructure in Mexico have a key role 1o play in the solution, including potentially
the Border Fovironment Coeperation Commission/ North American Development Bank (the
cutities established following NAFTA to support development of environmental infrastruciure
along the 11.8.-Mexico border), U.S. Environmental Protection Agency, and of course local,
state, and federal :czmmms in Mexico.

The Commeons, Buillding C, Suite 100 » 4171 N, Mesa btreet » Bl Paso, Texas 7992-1441
(915} 832-4100 » Fax: (915) 832-4190 « hitp/ S www ibwoe gov
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ook forward to working with authorities in San Dicgo County o ensure appropriaie response

to any transboundary spils that may ocour and welcome vour support and inpul for
anplementation of solutions.

Sincerely,

Edward Dirusing, PLE.
Commissioner

oN Covernor Edmund G, Brown, Jr.
State of California
cfo State Capitol, Suite 1173
Macramento, UA 95814

Seeretary of State Rex W, Tillerson
United States Department of Btate
2200 O B NW, Tth Floor
Washington, D 20520

Administrator Scoft Prait

United States Eovionmental Protection Agency
Mail Code 1101A

1200 Pennsylvania Avenue, MW,

Washington, DO 20460
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Correspondence Management System
Control Number: AX-17-000-7330
Printing Date: April 10, 2017 02:45:08

Citizen Information

Citizen/Originator: Mclinnes, Michael S.

Organization: Tri-State Generation and Transmission Association, Inc.
Address: P.O. Box 33695, Denver, CO 80233-0695
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TRI-STATE GENERATION AND TRANSAISSION ASSOUCIATION, INC.
HEADCGUARTERS: PO BOXI368%  DENVER, COLORADCO ROZI3-0695 3034526111

Sarch 31, 2017

e

e
i . Y3
The President i&i
The White House oo
1600 Pennsvivania Avenue MWW s
Washington, D 20530 -
Dear Mr. President bt

O bebalf of Tri-State Generation and Transmission Association, Ine. and the 43 member
systems we serve, | want to thank vou for sipning Presidentiad Bxecutive Crder an Promoting
Energy Independence and Feonomic Growth, We appreciate vour support of the clean and safe
development of the nation’s energy resources and vour understanding of how federal regulations,
Hke the Environmental Protection Agency’s Clean Power Plan, can negatively impact these
efforts. We agree there i3 a bettor way to achieve environmental goals,

Tri-Bate s the wholesale power supplicr, operating on g nob-for-profit basis, 1o 43 electric
cooperatives and public power districts that serve more than one million consumers throughout
nearly 200,000 square-mites of Celorado, Nebraska, New Mexico and Wyoming., We believe
that affordable and reliable power, responsibly generated and delivered, is the highloed of the
farms, ranches, small towns and businesses that cur members serve.

Az g eooperative, Tri-State’s operations are cost-based and all the expense of complving with
regulations are passed on o ouwr members, a fact the EPA 1gnored when crafting the Clean Power

PFlan and why Tri-State and other cooporatives wer ¢ in the rulemaking process and
challenged the rule i court, Since it was proposed, Tri-Bate has argued the Clean Power Plan
was unlawlul, unworkable, and should be abandoned by the EPA. We argued that the stakes are
o0 high to risk unplomenting fegally flawed, poordy conceived regulations that have the real
potential 10 harm our members and rural comununitios across the West

&~

ped

i the Clean Power Ploris slimately sesoinded - or significantdy revized to address our
concerns — i woudd remendousty benetit our members, which rely on fossil fuel generation as a
source of atfordable and religble power. Our emplovees that work at our plants and coal mines,
as well as the communities in which they live. would also gain a measure of reprieve,

The executive order also addresses other federal regulations and policies we have expressed
concerns with either during the nulemaking processes or through legal challenges, Specitically,
we support modifications o methodologies used under the National Environmental Policy At
{NEPAL which currently calls for unreasonable rs::{;uimm“mfa fm‘ transnnssion lines and minng
factiities. We also support vour order ending the controversial coal leasing moratorium put in

CRAIG STATION ESCALANTE STATHON MUCLA STATHON

B BOX 30T PO, BOX 557 PG BOX 688

CRAYG, €O 8182612097 PREVWITT, MR 87045 NLCLA, (0 $1424-0838
FPO-BI4-4491 5058763374 FFG-BEA- IR
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The President
March 31, 2017

Page 2

place by the previous admiustration. Tri-State looks forward to working constructively with
vour administration 1o help craft workable and effective regulations.

in the meantine, Tri-State wall continee to Invest inthe efficiency of our facilities, mamtain best
practices and diversity our generation portiohio. In 2016, 26 percent of the energy delivered by
the association and our member svsiems 1o their members/consumers came from renewable
resourees, but fossil fuels remain an important part of the associgtion’s diverse portfolio that
keeps energy sitordable ang relishle

With that in mind, we beliove vour actions arve a step in the right divection for the country, our
members amd the rural consumers they serve. We thank vou for vour support of rural America.

Respectiully,

F i s ./L‘\, % o
FUALI 2 X S
RMicheal &5 Molnnes
¢ hief Executive Oilicer

Muhiiom

he Honorable Ryvan Zinke, Secretary of the Intontor

1
.
i

oo
he Honorable Rick Perry. Reoretary of Bnergy
he Honorable Scott Prom Administrator of the Environmental Protection Agency

A Toucharone Enerpy™ Uo
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Administrator Gina McCarthy in December to regulate disposal of mercury by dentists to
municipal sewage treatment plants. Lawyer representing municipal treatment plant operators
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Register publication pending review under Trump administration regulatory reform
memorandum.
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N/A
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566-1915

Derek Threet - AC-IO
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F. PAUL CALAMITA PH: 804.716.2021
PAUL@AQUALAW.COM Fx: 804.716.9022

April 7, 2017

Hon. Scott Pruitt

United States Environmental Protection Agency
Office of the Administrator, T101A

1200 Pennsylvania Avenue, N.W.

Washington, DC 20004

Re: Request for Permanent Withdrawal of Effluent Limitations Guidelines and
Standards for the Dental Category (“Dental Amalgam Rule”)

Dear Administrator Pruitt:

I am writing on behalf of multiple POTW associations represented by my firm,
Aqualaw PLC, regarding EPA’'s proposed Dental Amalgam Rule (EPA-HQ-OW-2014-
0693). My client associations — whose members include public clean water agencies
in Missouri, North Carolina, South Carolina, and West Virginia — wrote to the prior EPA
administration objecting to the Rule, because it fails to achieve meaningful public
benefit despite proposing extensive bureaucratic processes.

As we explain below, the rule provides little or no benefit because existing
regulation allows dental offices (99% of which are small businesses) to be addressed as
necessary. Moreover, the rule is impermissibly evasive on who will bear the burden of
enforcing it — EPA, the States, or local governments. That burden must be clarified.
Further, this unnecessary rule will require offsets and is seems a shame fo us fo have to
offset $49 million annually for this dental amalgam rule that will accomplish so little. In
any event, we believe it is incumbent on EPA 1o give the public an copporfunity to
comment on the most suitable offsefts.

For these reasons, which we elaborate on briefly below, we urge you to table this
rule permanently.

We view the rule as a solution in search of a problem. States and localities
already regulate dental contributions to sewer systems wherever and whenever
necessary. Each freatment plant in the country is evaluated by EPA and the State for
compliance with mercury standards every five years. Limits are imposed on the plants
where necessary. The public has a right to notice, comment, and appeal of each such
determination. The use of dental mercury has plummeted and many older Americans
with mercury fillings have replaced them over time. The non-issue of dental amalgam
becomes smaller with every passing day. Existing regulation is adequate to allow local
governments to regulate dentists should their mercury contributions to the sewer system
present an issue.

Aqualaw PLC -6 South 5t Street - Richmond, Virginia - 23219
www.Aqualaw.com
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Hon. Scoftt Pruitt
April 7, 2017
Page 2

We are disheartened to hear that despite the facts about the proposed rule, EPA
stillintends to issue it. At this point, we have two concerns that we ask you to consider:

What is the regulatory burden on local governments? The final rule significantly
reduced the regulatory burdens which the draft rule would have imposed on local
governments. We appreciate that greatly. However, it leaves unresolved the key
guestion of what enforcement obligation do local sewer utilities have under the rule.
We believe the prior Administration intenfionally evaded admitting that local
governments will be required to verify and enforce dentists’ compliance with the rule.
EPA must be straight with the public about who (EPA, States, or local governments) will
be tasked with enforcing compliance with the rule. Moreover, if the burden will be on
local sewer utilities, such burden will have to be offset.

EPA must clarify who bears the burden of enforcing this unnecessary rule. If is
EPA, that is fine with us. If it will be imposed on local governments, we object. If the rule
is adopted over our objection, we expect this unwise burden will be offset.

What will be the offset? We support a robust Clean Water Act regulatory
program. We are concerned about what existing regulatory requirements EPA would
remove to offset the unnecessary regulatory burden imposed by this rule - if local
governments have to enforce the rule against 120,000 dentists. We are not trying fo be
difficult but there is so little benefit from this rule that we are struggling to come up with
existing rules that are lower hanging regulatory fruit to be eliminated. In any event, we
believe the public should have an opportunity to comment on whatever offsetting
regulatory burdens will be removed.

We understand EPA estimates the regulatory burden of the rule to be $49 million
annually to address an issue that is already fully addressed under existing laws. We are
surprised that EPA could readily find a $49 milion offset from existing rules to
accommodate this new, unnecessary dental amalgam rule which accomplishes so
little. That will really say something about the folly of whatever existing requirement is
being removed.

Finally, we don’t support the requirement that for each new rule, two rules must
be removed. A Yno net increase in regulatory burdens” approach will be hard enough
to accomplish [although we support trying). We don’t understand how a "*2-for-1"
requirement will work and think it is unnecessary and an overrecach at this point.

The Rule has since been withdrawn and it is now subject to review by your office,
following the January 20, 2017 Memorandum issued by Chief of Staff Priebus on behalf
of President Trump. As the Rule was first infroduced in 2014, it proposed to directly
regulate 120,000 American dentists (99 percent of whom meet the definition of a small
business owner) under the Clean Water Act to control approximately 860 pounds of
mercury annually. Correspondingly, it would have imposed significant enforcement
and permitting burdens on POTWs across the nation to achieve insignificant
environmental gains. In fact, EPA estimated the annual cost of compliance to be $49.4
million while nofing only marginal benefifs.
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Hon. Scoftt Pruitt
April 7, 2017
Page 2

Thank you for considering our request that EPA clarify who will have to enforce
this unnecessary rule against 120,000 small businesses as well as our concerns about the
offsets that will have 1o be found to accommodate it.

Sincerely,

g A I

N f% o P *
« B =t Y v <&

F. Paul Calamita
General Counsel

C: Hon. Mick Mulvaney
Ms. Benita Best-Wong
AMCA Members
NCWQA Members
SCWQA Members
WVMWQA
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Greg Abel
Chairmarn, President and CEO

April 7, 2017

The Honorable Scott Pruitt
Administrator-U.S. Environmental Protection Agency
Washington, D.C.

Dear Administrator Pruitt;

Please accept my thanks for your recent attendance and remarks at the March 14, 2017 Edison
Electric Institute CEO meeting. As I'm sure you felt, your remarks were very well received. I
particularly appreciated our exchange and the invitation to provide a list of items of importance to
our businesses, which is attached.

Berkshire Hathaway Energy’s operating companies - MidAmerican Energy Company, NV Energy
Inc., PacifiCorp, BHE Renewables LLC, Northern Natural Gas and Kemn River Gas Transmission
Company - are primarily involved in the generation, transmission, and distribution of energy,
serving 4.7 million end users in the U.S. located 18 states. Eight percent of all of the natural gas
used domestically flows through our pipelines. In addition, we own 7.5% of all wind generation
and 4.5% of all solar generation in the U.S.

The large geographic scope of our businesses means that we are subject not only to numerous
federal regulations and rulemakings, but also to the determinations of multiple regional
administrators and offices. We are supportive of scientifically-based environmental regulations
that are appropriately and consistently applied and consider costs and benefits. This is particularly
important for our regulated utilities, since these environmental requirements have a direct impact
on the energy costs and competitiveness of our customers and communities. Accordingly, we have
a strong stake in advocating for balanced solutions. We also have worked closely with the states in
which we serve or have assets, and support a strong respect for their processes and outcomes.

We appreciate that the change in administration will result in adjustments to both personnel and
policy. We make long-term investments, requiring clear policy signals and a stable and consistent
policy environment that will continue to allow us to best serve our customers while delivering
sustainable energy solutions through the implementation of our core principles of customer
service, employee commitment, environmental respect, regulatory integrity, financial strength and
operational excellence.

HERGY
P.O. BOX 657 » DES MOINES, 1A 50306-0657, U.S.A. » 515-242-4000 » FAX: 515-242-4031
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The attached list of projects and issues demonstrates both the substantial interaction of our
companies with the Environmental Protection Agency, as well as the need to move forward to
provide clarity on a host of matters that are currently in flux. I appreciate the efforts of you and
your team in reviewing these as part of your overall assessment of the Administration’s policies
going forward. We believe strongly that you have a unique opportunity to work constructively with
the electric sector to advance measures that will benefit the country’s environmental resources.

Please let me know if I or my team can provide any follow-up information as you review these
issues.

Sincerely,

g

Gre ~fbel

Attachment

ED_002401_00001567-00018



Berkshire Hathaway Energy
Pending Issues involving Environmental Protection Agency Rules and Actions

Berkshire Hathaway Energy’s U.S. operating companies support scientifically-based
environmental regulations that are appropriately and consistently applied and consider costs and
benefits. Our regulated electricity generating companies serve approximately 4.7 million end
users in 18 states utilizing geothermal, hydroelectric, wind, solar, natural gas, coal and nuclear
resources. These operating companies include MidAmerican Energy Company, an Iowa-based
utility providing regulated electric and natural gas service in Iowa, Illinois, Nebraska and South
Dakota; PacifiCorp, which provides regulated electric service in California, Idaho, Oregon, Utah,
Washington and Wyoming; and NV Energy Inc., which provides regulated electric and natural
gas service in Nevada. In addition, BHE Renewables, LLC, operates as an independent power
producer and is the owner of natural gas, wind, geothermal, solar and hydro projects in New
York, Arizona, Texas, California, Illinois, Kansas, Nebraska, and Hawaii. We also own and
operate interstate gas pipelines — Kern River and Northern Natural Gas — that serve customers
in Towa, Illinois, Michigan, Minnesota, Nebraska, South Dakota and Wisconsin.

Regulatory certainty is key to advance our objectives in maintaining safe, reliable and affordable
electric service for our customers. We have identified the issues below as important for
Berkshire Hathaway Energy and EPA to work together to achieve a greater degree of certainty
that achieves these objectives, as well as to appropriate safeguard the country’s environment.
One important theme is the need to recognize and respect the key role of states relative to
delegated authorities and other state prerogatives. We work closely with the states we operate
within and believe that the EPA should provide substantial respect for their processes and
outcomes.

Regional Haze

- Utah Regional Haze Federal Implementation Plan (FIP) (PacifiCorp) — After many years
of discussion and EPA’s rejection of the Utah regional haze state implementation plan
(SIP), Utah submitted an amended SIP which proposed a Best Available Retrofit
Technology (BART) alternative, after consideration of the appropriate factors, including
cost. Ultimately, EPA, weighing only one element of visibility improvement, rejected the
SIP and issued a FIP which would impose an additional $700 million in control costs for
virtually no visibility improvement. The FIP has been appealed in the 10" Circuit Court
of Appeals (Utah, et al. v. EPA) where a judicial stay has been requested and merits
briefing is underway. In addition, multiple petitions for reconsideration and request for
administrative stay were submitted to EPA in September 2016; however, EPA has taken
no action on the petitions. We encourage EPA to grant the petitions for reconsideration
and take action to hold the ongoing judicial appeal in abeyance pending EPA’s action on
the reconsideration petitions, as well as to issue an administrative stay and consent to the
court issuing a judicial stay pending, at a minimum, further resolution of the
administrative petitions.

- Wyoming Regional Haze FIP (PacifiCorp) — Portions of the Wyoming regional haze FIP
are being appealed before the 10™ Circuit Court of Appeals (Wyoming, et al. v. EPA),
which granted a judicial stay of the FIP’s requirements. The case has been fully briefed
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but oral argument has not yet been scheduled. Requests for reconsideration and
administrative stay were filed in March 2014, and EPA has yet to take any action on
those requests. We encourage EPA to take action on the request(s) for reconsideration
and continue to support the judicial stay.

- Regional Haze Rule Amendments (MidAmerican Energy Company, NV Energy Inc. and
PacifiCorp) — On January 10, 2017, the final amendments to the regional haze rule were
published in the Federal Register, which, among other things, allows states to delay their
regional haze SIPs for the next planning period from July 31, 2018 to July 31, 2021. The
final regional haze rule amendments were appealed in the D.C. Circuit Court of Appeals.
Under the final rule, the planning period remained the same — 2018 to 2028, to advance
reasonable further progress in improving visibility. In cases where EPA has rejected a
SIP and issued a FIP and litigation is ongoing, EPA should accept the state’s definition of
BART and resolve the need for any additional controls as part of the long-term strategy
in the second planning period from 2018 to 2028. Doing so would resolve outstanding
litigation, free up EPA and DOJ resources, and lift the burden from states to submit new
SIPs without knowing whether their appeals are successful. EPA has previously
determined that many western Class I areas experience only slight improvement in
visibility despite the installation of costly controls at stationary sources. During the
second planning period, EPA should, as required, assess non-stationary sources and other
drivers that have a greater impact on visibility in Class I areas.

Management of Coal Combustion Residuals (MidAmerican Energy Company, NV Energy
Inc. and PacifiCorp) — The regulation of coal combustion residuals (CCR) has the potential of
imposing significant costs on both operating as well as retired or retiring coal-fueled units based
on EPA’s implementation of the program, resolution of outstanding litigation, and an upcoming
rulemaking. EPA’s review of the following specific items will be key in obtaining the desired
degree of certainty to implement the rule cost effectively.

- Implementation of the WIIN Act’s CCR Provisions — On December 26, 2016, President
Obama signed into law the Water Infrastructure Improvement for the Nation Act (“WIIN
Act”). A section of the WIIN Act established procedures for EPA to authorize the states
to implement the CCR rule through state permit programs. If the states do not seek permit
program approval, EPA is directed to implement the CCR rule through a federal permit
program, provided Congress provides specific funding for EPA to do so. Absent state or
federal CCR rules, facilities face primary implementation through citizens’ suits. It is
important to Berkshire Hathaway Energy’s operating companies that EPA express strong
support for Congressional funding of the WIIN Act. Adequate funding would allow EPA
to implement the CCR rule for states that do not choose to adopt their own permit
program. We also request that EPA expeditiously approve state CCR permit programs,
including those with risk-based management controls.

Risk-Based Management Options — When the CCR rule was adopted, EPA did not have
authority to implement the rule via a federal or state permitting program. Congressional
passage of the WIIN Act changed this. As a result, the basis for EPA’s previous concern
regarding utilization of risk-based flexibility under a self-implementing rule no longer exists.
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Therefore, EPA should amend the rule to incorporate risk-based management options
contained in state and other EPA solid waste programs to eliminate the one-size-fits-all
requirements and allow for assessment of risk in decision making for all facets of the rule,
including groundwater monitoring. We understand EPA is positioned to issue guidance on
state permitting programs in April 2017 and finalize the guidance in June 2017 and look
forward to reviewing and providing comment on such guidance.

Steam Electric Effluent Limitation Guidelines (MidAmerican Energy Company, NV Energy
Inc. and PacifiCorp) — Distinct from the CCR requirements, the Steam Electric Effluent
Limitation Guidelines (ELGs) create additional impacts on coal, gas, nuclear and oil-fueled
power plant operators related to the ability to discharge process-related wastes. A case in the 5"
Circuit Court of Appeals (Southwestern Electric Power Co., et al. v. EPA), along with petitions
for reconsideration, are pending. We encourage EPA to grant reconsideration, conduct a review
of the guidelines, and implement action as appropriate.

Air Quality Standards and Regulations

- Western Interstate Ozone Transport (PacifiCorp) — EPA has relied on its modeling
utilized in the eastern U.S. under the Cross State Air Pollution Rule to dispute modeling
methodologies and results submitted by western states, including Utah and Wyoming,
with respect to interstate transport of emissions, and particularly modeled impacts on the
Denver, Colorado, metropolitan area. The states and other parties have raised concerns
about EPA’s modeling and analysis of interstate transport of emissions. In fact,
Wyoming specifically requested more time to analyze the complex interstate transport
issues that it felt EPA had failed to adequately address; however, the request was denied
by EPA due to the alleged impact on a consent decree. In order to ensure reasonable and
appropriate regulation based on scientifically supportable conclusions, EPA should allow
states a reasonable period of time to conduct modeling that is more representative of
western terrain.

- One Hour SO2 Standard in the Western U.S. (PacifiCorp) — The one-hour SO, standard
requires that the states demonstrate compliance with the standard through modeling
and/or monitoring. Complex terrain in the western U.S. makes the use of EPA’s standards
relating to predictive models and modeling protocol difficult, producing results that may
not be scientifically supportable. EPA should examine its modeling protocols and
required models and ensure that approved models take into consideration steep and
complex terrain and restricted access when requiring modeling to be conducted.

- Title V Permit Reviews (BHE Renewables LLC, MidAmerican Energy Company, NV
Energy Inc. and PacifiCorp) — We encourage EPA to take prompt action on Title V
operating permit reviews. For example, PacifiCorp’s Hunter plant Title V permit renewal
was issued by the state of Utah under its delegated authority. As part of the approval
process, the Utah Department of Environmental Quality submitted the permit to EPA for
review; EPA failed to conduct a timely review, resulting in the Sierra Club filing of a
petition with EPA to object to the permit. EPA did not respond to the petition and,
ultimately, the Sierra Club filed a lawsuit against EPA for failing to take timely action on
the permit. EPA agreed in a court-approved stipulation to respond to the Petition for
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Objection to the Hunter Title V permit no later than August 31, 2017. EPA should take
action to approve the Title V permit and deny Sierra Club’s petition for objection in
advance of the August 31, 2017, deadline.

Water Quality Regulations (BHE Renewables LLC, MidAmerican Energy Company,
NV Energy Inc. and PacifiCorp)

- Waters of the U.S Rule — Even as EPA works to rewrite the waters of the U.S. rule
consistent with the February 28, 2017, Executive Order and the March 1, 2017, Federal
Register notice, it 1s of critical importance for EPA to maintain the cooperative process
with the states for state water quality certifications under Clean Water Act Section 401 so
that the nationwide permit program and related permit programs proceed without
interruption. The Berkshire Hathaway Energy operating companies routinely rely on
nationwide permits for construction and maintenance activities for numerous project-
related actions, such as renewable energy development, and other activities critical to
maintaining safe, reliable electricity supplies to our customers.

- Clean Water Act Section 401 — States have certification authority under Clean Water Act
section 401 to impose a broad range of conditions on Federal Energy Regulatory
Commission (FERC) hydroelectric project licenses. While intended to protect water
quality, states often impose conditions unrelated to water quality. EPA has little or no
legal ability to limit the scope of state water quality certifications and FERC also has
little authority to reject state certification conditions even when a federal agency believes
that the state has exceeded its authority. We encourage EPA to explore the potential of
adopting regulations more narrowly defining the scope of statutory terms such as “water
quality standards” and “appropriate requirement of state law”.

- State Designations Under the Clean Water Act — By disapproving (or threatening to
disapprove) 